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PROCEEDINTRS 

Of the Senate and House of Representatives of the 
Commomveaith of Massachusetts relative to 

the impeachment of 

JAMES PRESCOTT, Esouire. 



HOtrSE OFREFRESENTATIVES. 
WsDirBBi>AT, Jaet. 17, 18S1. 
On mdtian of Mr. HowUnd, of Newburrp^rt, 
Ordered', That Messrs. if ingi PiMlps, Howard) 
Fiiy, and B. Lawrence, he a committee to coMid- 
erWfaat measares. if any, are necessary to enforce 
the provisions or the Fee Bill, relative to the 
Judges of Probate and Begisters of Probate, in the 
CommonwealUi, and to inquire if any of those (Offi- 
cers have received larger sums for the perform- 
once of their respective ofllcial duties than an by 
law allowed, with power to send ibr pei^sons and 
papers. 



Satitrdat, Jan. SO. 

The foUowiog petition was read. 

To the Hon. Senate wtd House of Representatives in 
Geiural Court asoembied, Jan, 1821. 
The undersigned, an inhabittnt aad ireeholder 
of the comity <»f*Mtddle8ex, begs leave to address 
your Honorable Bodies, as the Uraod In<]ncst and 
Court of Impeachments of this Commonwealth, 
on a subject of very high ctmcem and interest to 
himself, and to his feUow citisens of the county of 
Middlesex. 

The laws of the Commonwealth have pointed 
out with sufficient precision tlie fees and eompen- 
nations which officers are to receive for services 
rendered in their offiei^ capacity, and hsve guard- 
ed against extortion by pecuniary penakie^ as 
well as by rendering officers guilty or misconduct, 
or mal-administration, snt^ectto impeachment ancl 
removal from office. It is matter of deep regret, 
that it should ever he found necessanr to resort «o 
these laws for redress or removal or grievances^ 
as it is confidently believed, that the Tees estab- 
lished by law are an honorable compensation for 
the serviees to which tfaev are annexed, and that 
there ara nws, well qualified to fill all public offi- 
ces, of too nnch honesty and integrity lo Moeive 
any uddition to the legnl fees, fiwt so nusMrouS 
have been theinstmnes of mal-administraliett in 
this particular, within thte knowledge «nd experi- 
^nee of the uodcengsed, m the person w^ has 
loi^ filled the office of Judge of Probate ofWiUs* 
4k. for the County of Middlesex, that he feels it 
le he liis JneuodieBt duty to himself, to his felb»w* 
citiions, to those whnns they may leave ns wido wi i 
us hrars, and as creditors, to commeaee «nd pur* 
me Moh meovKs «B nay uiGict hit miMfaL 

1 



When it is cpnsiderfid how otlea in th0 aonrfU 
of human mortality al) the estates and wealth ia 
the County, pass tnrough the hands of executors 
and administrators, how oftea it faHs to the lot of 
men unaccastouHid Co the m aa a f s m ent of legal 
concerns, and exposed lo impositieiis ; hosr o^n 
to widows and orphans, the peculiar olijectn of 
tenderness,* compassion and benefirence, it is evi- 
dently of the hiffbest importance that he who-^lls 
the office of Juoge of Pcobate, fee. should het not 
only a perse* of amiable di»ositieu, coa d esewid- 
ing manners, and uaweariea patience, but also of 
the most punctilious exactoeis and inflexible inteff<- ' 
rity. To such a cfaanicter, the nndersirned ai- 
firffls, and is ready to prove, the present iaoum- 
hoat of that offiee forms a Qouqiiete contrast. The 
cases of his having received exerhitant fees for 
the ordinary husiness of executors, administra- 

' tors and guardians are not a lew solitary instances. 

* h. is matter of general piactice. It is notorious, 
that the oixlinary fees, paid for the setdemeat of 
esutes ia the Probsie office in this couo^, are 
more than twice the sums allowed by law. This 
misconduct and mal-ad ministration^ too grJevoos 

8 in the opinion of the undersigned to be longer en- 
dured without congilaint, he pledges himself to 
substantiate, whenever requested by the proper 
authority. Wherefore he prays l%at aieaaiiras may 
^ be taken, either hv impeachment, or acldress of 
both brai;ches of toe Legislature to the Executive 
Department, to remove the present incumbent of 
the office of Judge of Probate, &c. for the County 
of Middlesex, from his said qflice ', and as hi duty 
hound wiU lever pray^ 

SABIP30N WO0P8. 

The furegoiag petitioa was referred tp • «om« 
mittee. coasistaag of Messrs. Kinfc, Phelps, How- 
ard, Fay, Lawrence, Cobb, Paige, Sutter «2id3. 
Bussell. 



Tbscomnuttee to whom wa» refeu:«lth« 
Fetition«f Sbiiipaon Woods, jr«9{)eetiji|g tkm 
miacoadset «iia mal-admiiustfatioo of lt|# 
Jttdgfttof Pi^ata of tbo Coiintjr of Mi4di«« 
sex, reporieda statement of tho AxUs prpiwd 
before said committee, toj^tber mib tlutt|^ 
lowil^ BMIii«eih ViK. 
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Resol/oed, That it is the duty of this House, || 
as the grand inquest of the people of this 
Commonweahh to cause James Prescott 
Esq. Judge of Prohatefor the County of 
Middlesex, to be impeached of misconduct 
and maladministration in his said office, as 
disclosed in the evidence submitted to this 
House. 

Resolved^ That this House do proceed to 
impeaeh the said James Prescott Esq. of mis- 
^conduct and maladministration in liis said 
office, at the Bar of the Honoraible Senate of 
thi& Commonwealth. 

The report was read and made the order of 
the day for tomorrow at 1 o'clock. 



jIn senate;. 

FridaT; Feb. 2. 
Messrs. King and Lincoln, a committee of 
the Hon. House, came up and stated that 
they were appointed to come to the bar of 
the Hon. Senate in the name of the House df 
Representatives, and all the people of the 
Commonwealth of Massachusetts,to impeach 
James Prescott Esq. <Judg« of Probate of 
the County ofMiddlesex,'Ofroi&conduct and 
.maladministration in his said office, and to 
acquaint the Hon. Senate that the House of 
Representatives will, in- 4ue ^tidie, exhibit 

E articular articles of impeachment against 
ira and make good the same. And the 
said committee did demand that tbe Horn, 
Senate should take order ibr the appearance 
of the said James Prescott, ^Esq. t0 answer 
'the said impeachments. , 

' It was ordered that the message be refer- 
-red to Me^rs. Yarnum, Williams, and Ly* 
tiDian. 

. Mr. Vamum made the following report 
nirfiich was adopted, and iheHouse of Repre- 
sentatives notified accordingly. 
.Whereas &cc. [reciting tfie iacts above 
^«tated.] 

Thtr^BTt Resolved, That the Senate will 
take proper order thereon, of which due no- 
tice shall be.given to the House of Represen- 
tatives. 

Resolved, ([%at a message from the Sen- 
ate now ^o to the House of Representatives 
to inform them of this resolution. 

Ordered, That the Hon. Mr. yarniim, be 
charged with the aforesaid message— [Mr. V. 
reported that he had performed me duty as- 
signed him.] 

Messrs. Varnum, WiHiams and Lyman, 
were appointed to draft rules and regulations 
for the Senate, during the trial. 

The Secretary was ordered to summon 

Judge Prescott to appear at the bar of tbe 

' Senate on Tuesday the etli day of Feb. at 11 

' o'clock A. M. to answer the charges which 

' '^ill be exhifbited against him by the House 

' JM", Representatives. 

Mr. Williams was charged with a message 



to inform the Housi of Representatives of 
this order. > 



HOUSE OF REPRESENTATIVES. 

Friday, Feb. 2. 

The report of the committee on the complnint 
against James Fkvscott, Esq. Judge of Probate 
for Middlesex County, was re^d and accepted, 
and the resolves reported by the committee were 



Whereupon, it was ordered that Messrs. King 
and L. Lincoln be a committee to go to the Hon. 
Senate, and at the Bar thereof in the name of the 
House of Representatives and of all the people of 
the Commonwealth of Massachusetts, to impeach 
James Prescott, Esquire, Judge of Probate ior the 
-County of Middlesex, of misconduct and malad- 
ministration in his said office, and to acquaint the 
Hon. Senate that the House oi Representatives 
will, in due time, exhibit particular articles of 
impeachment against bim, and make good the 
same. 

Ordered, That the committee do demand that 
the Hon. Senate take order for the appearance of 
the said James Prescott, Esq. to answerlo the said 
impeachment. 

• Mr. King, of the committee appointed to pro<> 
ceed to the Hon. Senate, reported tliat the said 
committee had performed the service assigned to 
them, by impeaching James Prescott, Esq. Judge 
of Probate of the bounty of Middlesex, and by 
demanding of the Hen. Senate that they take order 
for the appearance of the said James Pi escott to 
answer tO'the said impeachment. 

Messi's. KingyOf Sa!em,L.Linco1ii, of Worcester, 
Dutton, of Boston, Baylies, of Bndgewaiery and 
Fay of Cambridge, were appoinled a committee, 
to prepare and resort articles of 'impeachment, 
witn power to send ror persons, papers and records. 

A message was received from the Senate, in- 
forming the House that the Senate would lake or- 
der for the impeachment ef Judee Preseott. 

Adjourned to 3 o'clock this afternoon. 
JiFTERJ^OOJV. 

The Hon. Mr. .Williams came down with a mes- 
sage from the Hon. Senate to inform the House 
that they had directed their clerk forthwith to issue 
a summons to James Prescott, Judge of Probate •f 
wills, Sic. for (he County of Middlesex, to appear 
at the Bar of the Senate on Tuesday the sixth day 
of February, current, at 11 -o'clock in the fore- 
noon, to answer to such articles of im|»eachmeBt 
for misconduct and maladministration in the said 
office as may then andtbere be exhibited against 
him by the House of Representatives^ in behalf of 
all the people of this Commonwealth. 

Ordered, That Messrs. L. Xiincobi, TafJt, Gray, 
Sibley, and Whitman, be a committee to wait upon 
hisexcellency (be Governor., and inforjn him of the 
impeachment by this House of James Prescott^ 
Judge ot Probate for the County of Middlesex. 

IN SENATE, 

SATURDAr, Feb« 3. 

The committee appointed to prepare anal repoit 
proper rules of proceedings, to be observed by the 
Senate, in the case of James Prescott, Judge -of 
Probate, &c. repoited in part the following rules, 
which were adopted by 4he Senate, viz. 

Ordered, Thafwhen the Senate shall receiv-c no- 
tice from the House of Representatives tliat mana- 
gers are appointed on tlieir part to conduct the im- 
peachment against James Prescott, Judse of Pro- 
oate, &c. and are directed to carry to the Senate 
such articles of impeachment, the Senate wiU, 
forthwith receive the managers for the purp4,>se of 



TRIAL OF JUDGE PRESCOTT. 



exhibiting thA articles of sncli impeachment ag^e- 
ably to such notice. 

When the managers of the impeachment shall be 
introduced to the bar of the Senate, and shall have 
si^ified that they are ready to exhibit such arti- 
cles of impeachment, the President o( the Senate 
shall direct proclamation to be made as follows^ 
Tia :— 

Hear ye ! Hear ye ! Hear ye ! 
' ^ All persons are commanded to keep si- 
lence on pain of imprisonment, while the 
Grand Inquest of this Commonwealth is ex- 
hibiting to the Senate articles of impeach- 
ment against James Prescott, judge of Pro- 
bate of Wills, kc. for the county of Middle- 



w 



sex. 

After which the articles shall be exhibited, 
and then the President of the Senate shall 
inform the managers, that the Senate will 
take proper order on the subject of the im- 
peachment, of which due notice shall be giv- 
en to the Heuse of Representatives. 

The President of the Senate shall direct 
all necessary preparations in the Senate 
Chamber, and all the forms ef proceedings 
while the Senate are sitting for the purpose of 
trying the impeachment, and all forms during 
the trial, not otherwbe specially provided for 
by the Senate. 



HOUSE OF REPRESENTATIVES. 

Saturday, Feb. 3. 

Mr. King, chairman of the committee to prepare 
articles of impeachment against James Prescott. 
reported die same, which were read and orderea 
to lie on the table. The Clerk was directed to 
caose seven manuscript copies to be made for the 
use of the managers hereauer to be chosen by tliis 
Hpase. 

Mr. Lincoln, chairman of the committee ap- 
pointed to inform his Excellency the Governor, of 
the impeachment of James Prescott, Judge, &c. 
reported that the committee had pertormed the 
duw assigned them. , 

IN SENATE. 

MoKOAT) Feb. 5. 

Mr. Tuder, of Boston, came up with a 
message from the Hon. House to inform the 
Senate that managers have been appointed 
by the House of Representatives to conduct 
the impeachment against Jaues Prescott 
Esq. Judge of Probate kc. for the County 
of Middlesex; and have directed the said 
managers to carry to the Senate the articles 
agreed upon by the House, to be exhibited 
m maintenance of the impeachment against 
the said James Prescott. 

Ordered^ That the Senate will be ready 
forthwith to receive articles of impeachment 
against James Prescott^ Judge of Probate 
&ce. for the County of MiddLescK, to be pre- 
sented by the managers appointed by t)]ie 
House of Representatives. 

The Hon. Mr. Williams was charged 
with a message to notify the Hon. House ac« 
cordingly. 



Agreeably to the aforesaid orders the man- 
agers on the part of the House of Represen- 
tatives, viz : JoHir Olen King, Levi Liir* 
coLN, WiiiLTAif Batlixs, Wabreit Dvt* 
TON, Sam[U£i<P- P*Fat, Lemuel Shaw» 
and Sherman LeIiAnd, Esquires, wece ad- , 
mitted ; and Mr. King the Chairman an* 
nounced " that they were the managers in- 
structed by the House of Representatives , to ' 
exhibit certain articles of impeachment a- 
gainst James Prescott, Eso, Judge of Pro-^ 
bate k,c» for the County or Middlesex." 

The managers were requested by the Fres-^' 
ident to talte seats assigned them within the 
bar,and the messenger was directed to make 
proclamation, which he did in the mannec 
and form heretofore prescribed. 

After which the managers rose^and Mr. 
King their Chairman read the articles as fol- 
lows, viz: 

Article I. That the said James Prescotty 
Esq. has been guilty of misconduct and mal-admin* 
istration-in his said office, herein, to wit : that the 
said James Prescott, Esq. Judge as aforesaid, on 
the fourteenth day,of October, A. D. 1816, at his 
office in Groton, in said county, and not at any Pro- 
bate Court held according to law, did decree and 
grant letters of admimstration, on the estate or 
Nathaniel Lakin, to one Abel Tarbell, Esq. and * 
thereupon did issue a warrant of appraisement and 
order of notice ; and the said Prescott did then and^^ 
there, wilfully and corruptly, demand and receivcy^ 
of said Tarbell, for the business aforesaid, as fees 
of office, other and greater fees than are by law- 
allowed, to wit, the sum of five dollars and fifty- 
eight cents. And that said Prescott did,- then and ^ 
there, refuse to make and deliver to said Tarbell • 
an account of the items for which said sum wa^ 
paid, aUhouffh by said Tarbell thereto r^oested*^ 
And that said Prescottafterwardsjdariiigandupoii- 
thebcttlement-of said estate, did w^folly and cor- 
ruptly, demand and receive, of and from said 
Tartiell, divers sums, as fees of office,^ other and 
greater than are by law allowed 4herefory tawit: • 
the sum of thirty-six dollars and nineteen cents.- . 

Art. II. That the said James Prescott, Esq. 
has been gailtv of misconduct and mal-adniaistra- ' 
tion in his said office, herein to wit : — 

11>at- the said James Prescott, Esq* Jodse as 
aforesaid, on thetwenty-ninthday of June, A. D. 
1818, at his office ia Groton, in said coun^, and 
not at any Probate Court held according to law^ 
did decree- and ^rant letters of guardianship, upoa 
and over John F. Shepard, a spendthrift, andJoha - 
Shepard and Francis Shepard, persons non com- 
po»mentis, to- one Lemuel Parker, Esq. and did 
thereupon issue warrants to< appraise the estate of 
the wards aforenamed ; aud that the said^Prescott • 
did then and there, wilfully and corruptly, de- 
mand and receive oi said Parker, as the fees of his 
said office) (or said letters of guardianshio and 
warrants of appraisement, other and jpreater feen 
than- are by law allowed therefor, to wit; the sum. 
of thirty two dollars and ten cents. 

Art. 111. That the said James Pjrescott, Esq. 
has been enil^ of misconduct and mal-adminis- 
tration in his said office, herein to wit : 

That said James Prescott, Esq. Judge as afore- 
said, on the second day ef Aug. A.Dt 1819, at his said 
office, in Groton, afore8aid,and not at a^y Probate 
Court held according to law, did decree and erant 
Letters of Administration upon the estate of one 
Eri Rogers, to one Benjamin Dix, Esq. and there* 
upon did issue a warrant to appraise said estate ; 
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TBUI* or JUPG£ FBSSCOTT. 



and the said Frescott did >. then aiidth«re, wiifallyi 



of and from the said l^orinp^t ^^* ^°> ^^. 



and tne sa^d rrescott did >. then and tn«re, wiitaiiyu receive, of and trora the said i^onnp^t ^pe sum ei 
ibide(Mtuptly»deiDaiida&ar«eerre, ofsaidAdidb-l ^l\y doltars for his advice aod assistance mthe 
istralory ai and for lli« fe«s of hM tkid office. Hi the business aforesaid. 
bwi&es^ aioresaid, ot^tr and grealer fets than are I -!ke!t. Vtl. That the daid JTames Frescott, £s^. 

SylawaU<Mi(«d tlierefort tovrit: the sum of fiv»l ^isiruiky of misconduct and mal-adttjinistration is 
ollars. and sevfnty cents. And that the said 



F^fescdttydnthe dirtet««nthdkyof said Attgost^at his 
«l^ 4»ffice. in Orotdn aforesaid, and not at any 
Vfobattt Coarf held atfeording to law, did i eeeive 
tbr said adniniftnitor's retiuigi of tht inventory of 
a^id fistate, and, then and there) did decree and 
grant a Coaimissioa of insolvency, upon the es- 
tate afbresaid ; and the said Pirescoitt did, then and 
there, wilfully aid ceftuptJy receive f¥0B said Dik, 
other and graatet fee* than ate bylaw allowed, for 
the blsioesa afonsaidy to wit : the eaak of thirty 
nine dollars and two cCnts. 

Art. tV. That the said James Pk*Cscott, £sq. 
h%B been guihy of laiseonduct and mal-administra- 
titMi in his mUL oAce, herein^ to wit : 

That the said Prcscoit, Judge as aforesaid, on 
the ifteeath dav of Attffust, A. D. 1818, at his 
said office la Groton aforesaid, aad net at any 
Probate C^dun held according td law, did decree 
and grant Letters of Administration, upon the es- 
tale of OQoSiflMoa Brown; to Joseph mitterfield, 
and did thereueoa iMae an order of notice, and 



r guilty 
his said office, herein, to wit: 

Thsit said Frescou, being J^dge as aforesaid, at 
ft Probate Conrt at Concord, in said county oX 
Middlesex, on the 7tb day of June, A. D. 1815, dia 
then and there advise one Samuel Whiting, Elsq. 
in iUnd about the settleineat of his aceoaats as 
Guardian of certain Wards, and did then and 
there ai the Attorney of said Whiting give him 
directions therein, and that the said Prescott did 
tlien and there for his services as attorney in the 
business aforesaid, wnlavirfolhr and corruptly, de- > 
naad and jreceive of said Whiting the sum of 
fifteen dollars, and did then and there in his sakl 
office of Judge as aforesaid, charge aad allow in 
the account of said Whiting with his said Wards, 
said sum of fifteen dolbrs for <' advice and assis- 
tance abonC preparing this and other accounts and 

A^Aar. Vm. That the said James Prescott, 
Judge as aforesaid, has been guilty of misconduct 
and mal-admiuistratlon in his said office, herein, to 
wit: 



did then and there graat a warrant to appraise That at a Probate Court, hoiden lyy said Jadga 
tba estata of eaid ft-own; and that said PreBcoul on th^ 11th day of November, in the year of our 



did then aad there, wilfully and corru})tJy, de- 
laand and reoeive» of said Batterfield, for the 
iMuiaess afore8aid> othmr and greater fees than are 
by law allowed ihcrefoTi to wu : the sum of six 
cfisUarg« . 

ARt. V^* That the said Janes Prescott, Esq. 
baebeaa gailty of wiscondactaod mal-administra- 
tioa ia his said office, herein , to wit : 

That the said Prescott, Judge as aforesaid, at 
bis said ^ce in Grroton, and not at any l^robaie 
Caart held aeooeiliag to lawydVd decree and grant 
I^tteie of Adauoialratidli upoa the estate of one 
ahttbael C. Alien, jto the widow of said Shubael. 
aad did thaireapoa issue aa order of notice, ana 
dad then and there grimt a warrant to appraise the 
said estate^ aod that said Prescott did, then and 
there, wiltully and Corruptly, demand and receive 
of aad from said AdmioistratriKi other aad great- 
er fees than are hs law allowed for said business, 
to wit: thoSam of five dollars; and (hat the said 
Prescott did« thttreafterwards, during and upon 
the settleoiaat of said essate, wMfully and corrupt- 
ly demand and receive of and from one Peter Ste- 
vens, the Agent oad.Attorney of said Administra- 
tnx,aad in her behalf, otlier and greater fees 
than are loy law allowed, to, wit : . the sum of 
thirty five dollars and sixty five cjentis in the whole. 

Art. VI. That tlue said James Prescou, Esq. 
has been ^Ity of misoondact and mal>administra- 
tion, in 1ms Said t^fSnoe^ herein, to wit : 

That the «aid Prescott, then beiag Judge as 
afofesaidy on the twenty third day et May, A. D. 
1$05, Ofion the a|9plicadoa and retainer of one 
Joaatfaaa Lering, for and in behalf of one Mary 
TreWbiidge, did oagage hiai^elf as the attorney 
of said Mary, to procure by tl>e proce^ of law, 
in the Probate Court for said county, an assign- 
sventofthe whole of aoejtain real estate, of which 
saad Alary, aad the eieleiof said Mary, were seised 
as cpparceners^to be made to said Mary,aad tliere- 
afterwards^ b<Siiig and Contiaaing attorney to said 
Mary aa aioi^aid^ and beiag and oontinuing Judge 
as aforesaid, on the said twenty third day of May 
18Q5, did, in his said office of Jadge of Probate, 
decree and grant a warrant to appraise, and, pur- 
suant to law^ to assign thb whole of sakl estate to 
said Mary, if the same could not be conveniently 
divjded. And the said Pi^scott, then continuing 
and beine Jud^ as aforesaid, did tlicreafterwards 
uolawxaUyy wilfully, and corruptly^ deoMad and 



Lord one thousand eight hundred aad eigbt^eny he , 
directed, and advised with one Josiah Crosly, as 
the Attorney and Counsel of said Crosty, concern- 
ing the settlement of a certain account, tlien and 
there u> be settled by said Crosly, before the said 
Judge, and then and there demanded and received, 
of and from the said Croslv, the sum of Two Dol- 
lars for his professional advice and assistance, as 
tlie Attorney and Counsel of said Crosly, and 
thereupon added the said sum to said Crosly's at- 
count^ and in his office of Judge decreed the same 
tajbne' allowed to him accordingly. ^ 

; ^T. IX. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his said office, herein, to wit: 
That on the thirtieth day of December in the 
year of our Lord one thousand eight hundred and 
nineteen, the said James Prescoti, being Judee as 
aforesaid, at Cainhridge, in said county of Middle- 
sex, upon the retainer of Josiah Crosly aforesaid, 
who was ihen and there administrator of the estate 
of one Jonas Kendall, deceased, advised with aod 
directed the said Crosly ooncerning the settlenlieot 
of said estate, and as Attorney and Counsel to said 
Crosly in the business aforesaid, demanded and re- 
ceive of and from said Crosly the sum of Two 
/Dollars. 

^- Art. X. That the said James Prescott, Jodge 
a^s aforesaid, has been guilty of misconduct and 
mal-administration in his said office, herein, to wit: 
That the said Prescott, on the 1st day of January > 
in the year of our Lord one thousand eight hundred 
and twenty-one, at Groton, in said county of Mid- 
dlesex, did advise witli, and direct one Peter Ste- 
vens, as attorney and Counsel to said Stevens, upon 
the subject of an administration on the estate of the 
Father of said Peter, then late deceased, and did, 
tl>en and there, demand and receive, of and from 
the said Stevens, for his professional advice and 
directions to the said Stevens, and as his Counsel 
and Attorney as aforesaid, the sum of Two Dol- 
lars. 

' Art. XI. Tliat the said James Prescott, Judge 
fis aforesaid, has been guilty of misconduct and 
mal-administratioji in his said office herein, to wit ; 
That the said Prescott, at a Probate Court, held 
at Woburn, in said county, on the twenty-ninth day 
of April, in the year of our Lord one thousand eight 
huuored and eighteen, then bein&; Judge as afore> 
safd, gave to Josiah Locke, as admiuibtialor of the 
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C9tatt oi Josiftb lipoke (])Bceitfedt»ndtoBeBJaBMo 
HVymaiii acting as attoroey to said adiniDi9trator» 
certain advice and instructionSf relative t» the 
^coiid account of adainUtration, which was then 
and there to be settjed, by which the said adminis- 
trator might correct a mistake which had occurred 
ib a previous partial distributioni)f said estate ; and 
the said Prescott did, then and there, wilfully and 
<iorruptly» demand and receive of and from said 
I>>cke, administrator as aforesaid* for his said ad- 
'nce and assistance to said Lockeyand as his counsel 
aad attorney as aforcsaid^thesumof five dollars. ' 

Art. XII. That the said James Prescott, Judge 
as aforesaid, has been Ruiitv of misconduct and 
mal-administration in his said office, herein^ to wit: 

That at a Probate Court holden by tlie said Pres- 
cott, on the twenty-ninth day of Jun^, in the year 
of our Lord one thousand eight hundred and fifteen 
at Framineham, in said county of Middlesex, one 
Alpheus Ware, who before had been, and then was 
guardian of one Jotham Breck, a person ngncom- 
fOs mentis^ was about presenting his account of his 

Suardiananip of his said ward for allowance, and 
lereupon a controversy arose between the said 
Ware and one Natiian Grout, who, as one of the 
Overseers of the Poor of the town,in which the said 
Brock had his settlement, attended the said Court 
to examine said accounts,re.-(pocting some property 
belonging to tlie ward of said Ware, and thereupon 
the Siud Prescott, overhearing the conversation oe- 
tween tlie said Ware and tlie said Grout respecting 
the said ward's estate, proposed to advise and in- 
struct them therein ; aiMJ thereupon the said Pres- 
cott, being then and there Judge hs aforesaid, did 
advise V'iUi and direct the said Ware and the said 
Grout concerning the settlement of the account 
albrcsaid, and the interest and estate of the said 
waM, and the guardianship of the aforesaid Ware ; 
and the said account thereafter on the day afore- 
said, was sworn to by the said Ware, and was ex- 
amined, and with the consent of said Grout, was 
allowed by the said Judge ; and the said Prescott 
theaaoddiere first demanded of said Grout, asfres 
for advice and counsel as aforesaid, the sum of live 
dollars— and upon the refusal of said Grout to pay 
the same, the said Prescott demanded the same of 
tbe said Ware — and the said Ware objecting to the 
payment thereof, the said Prescott then and there 
proposed to said Ware, that if he would pny the 
said sum offivedollars,he would in his said ofhce of 
Judge, insert and allow tlie same to the said Ware 
in his said account of guardianship, then before 
sworn to, and with the consent of said Grout, al- 
lowed by the said Judge. And the said Ware then 
and there still objecting thereto, because the said 
account, allowed, had been cunseiited to by the 
aforesaid Grout, acting as Overseer of the Poor 
' as-aforesaid ; the said Prescott insi.sted upon the 
payment therof, and to overcome the objection of 
the said Ware thereto, stated to the said Ware that 
*^ the Overseers need know nothing about it !'* And 
tbe said Ware then and there, iioon the urgent and 
repeated demands of the said Prescott and upon 
bis proposition to insert the same charge in the 
gusirdianship account aforesaid, and to allow the 
ftame ^vitbout tlie knowledge of the said Giout, did 
pay to the said Prescott, the said sum of five dollars 
And tberenpou the said Prescott did insert by in- 
teriineationj a charge of five dollars, for the money 
so paid to him as aforesaid, in the guardianship ac- 
count of said Ware, and did pass and uUow ihc 
'same accordingly. 

Art. Xlil. That the said James Pi'C!«cnt(,Juds^e 
as aforesaid, has been guilty of misconduct and 
maladoAinistratiou in his said oOice, herein, lo wit ; 
That holding and exercising the ofiicc of Jud^ge 
of Probate^ as aforesaid, he became, and was, the 
attorney aud counsel of oneSu^anCiapp,a.lministra- 
trix of tJie estate of one Jeremiah Ciupp, deccp^- 
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ed, about and cone? ming the settlenient of said es- 
tate : and on the second day of November, in the 
year of our JLord one thousand eight hundred and 
nineteen, the said Prescott did, as attorney and 
counsel of the said administratrix, advise with and 
direct her respecting her administration of the es- 
tate aforesaid : and then and there, did demand 
aud receive, for hiH fees as counsel and attorney of 
said administratrix as aforesaid, the sum of three 
dollars. 

A^. XIV. That the said James Prescott, Jndge 
as aforesaid, has been guilty of misconduct and" 
maladministration in his said office, herein, to wit: 

That being Judge as aforesaid, he became, and 
was, the counsel of one John Walker, administra- 
tor on the estate of one John Walker, deceased, 
and on the first day of April, in the year of our 
Lord one thousand eight hundred ana fifteen, did 
advise with and direct the said administrator re- 
spectinff his administration on said estate, and did. 
cFemanu and receive as fees therefor, of and from ' 
said administrator, the sum of five dollars, and the 
said Pi-escott, being Judge as aforeeaid, on the first 
day of June, in the year of our Loi d one thousand < 
eight hundred and sixteen, did further advise with 
and direct said administrator, and as bis counsel 
and attoniey of and concerning his administration 
j on said estate, and did demandand receive, as fties 
I therefor, of and from said administrator, other and 
\ further suras of money, amountins in tbe whoif to 
; the sum of fifteen dollars, and til's said Prescott, 
j being and continuing Judge as aforesaid, on diveis 
' days and times, between the said first day of June 
, aforesaid, and tlie seventeenth day of may next 
after, did, as counsel and attorney of said admin- , 
istrator, advise with and instruct him in the further 
adniinistrationof said estate, and for his fee«, for- 
his advice and instruction and counsel as aforesaid, 
the said Prescott did demand and receive, of and 
from said administrator, other lar^trsums of money, 
to wit, in tbe whole, die sum of on«» hundred :(nd 
twenty dollars ; and the said Prescott there after 
in his effice of Judge of Probate, did allow all the 
aforesaid sums to tne said Jolin Walker, in the set- 
tlement of his admuiistration of the e.<iate afore- 
said. 

Art. XV. That tbe said James Prescott, Esq. ^ 
has been guilty of misconduct and mal-administra- '\ 
tion in his saio office herein, to wit: — 

That in December, in the year of our Lord one 
thousand eieht hundred and fourteen, at a Cpuit 
of Probate holden by the said Prescott at Cam- 
bridge, oneAmos Wood beine there for tlie pur- 
pose of aiding his sister, who had been appointed 
JBxecutrix oflhe last will of her hasbaua, Jonas 
Adams of Lin coin, the said Prescott permitted hiui- 
self to be retained, and d^ act as Attorney of the 
said Executrix, in advising with and directing her 
in relation to her liability as Executrixfor the suf 
port of a person, who was supposed to be cl>arge- 
ablc upon* the Estate^ and did then and there, de- 
mand and receive, ol and from the said Wood the 
sum of five dollars, for the advice so given; an^ 
tbat afterwaras, to wit, in Mayi in tlie year of oujp 
Lord, one thousand eight hundred and nftcen, the 
said Wood being in the office of the said Prescott, 
in Groton, the said Prescott further directed aud 
advised, as attorney, in the niatier aforesaid, and 
thereupon demanded and received of the said Wood 
the furiiier sum often dollars ; and atterwaids, to 
wit, in the year of our Lord one thousand eigl.t 
hundred and sixteen, the said Executrix presented 
her account for allowance to s;»id Judge, wherein ^ 
was charged tlic said sum of fii'tceu dollars, pa'd 
as aforeNuid, which said account was then and there 
a[iproved and allowed by the said Judge. 

And the said House of Representatives, saving 
to themselves by protestation the liberty of exhil - 
iting at any time hereafter any other articles of ».t- 
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cusation or impeachment againit the said James 
Prescott, Esq. Jadge a« aforesaid, and also of le- 
plying to the answers which he may make t« the 
laapeachment aforesaid, and of offering proof of 
the premises and of every part thereof, and of any 
other accusation or impeachment which may be 
exhibited by them, as the case may require ; do 
demand, that the said James Prescott, Judge as 
aforesaid, be put to answer ail and every of ^he 
premises, and that such proceedings, examination, 
trial and judgment, may be thereupon had and 
civen, as are conformable le the Constitution and 
laws of this Commonwealth ; and the said House 
of Representatives ai« ready to offer proof of the 
premises at such time as the Senate of the Com- 
monwealth of Massachusetts may order and ap- 
point. / 

The President then notified the managers, 
that the Senate would take proper order on 
the subject of the impeachment, of which 
due notice should be given to the House of 
Representatives. 

The managers delivered the articles of 
impeachment at the table and withdrew. 

The committee appointed to prepare and 
report proper rules of proceedings to be ob- 
served by the Senate, in the trial and im- 
peachment of Judge Prescott, reponed the 
following rules in addition to those hereto- 
fore adopted, which were read and adopted, 
viz. 

Orderedt Fourth, That the President of the 
Senate be authorized to direct the employment of 
the sheriff of Suffolk or any person or persons, 
during the trial of the irapeachment of James 
Prescot^ud{»e of Probate of Wijls, fyc. to dis- 
charge such duties as may be prescribed. 
" 6. At the time appointed for the return of 
the summons against the said James Prescott the 
If'cislative business of the Senate shall be suspeii- 
de\l, and the cler^ of the Senate shall administer 
iin oath to the returning officer in the form follow- 
liijTj'viz:— "You A. B. do solemnly swear that the 
return made and subscribed by you, upon the pro- 
cess issued on the day ot by the Senate 
of this Commonwealth against James Prescott, is 
truly made, and that jrou have performed the ser- 
vice as therein described. So help you God."— 
Wlijch oath shall be entered upon the records. 

6. The person impeached shall then be cal- 
led to appear and answer the articles of impeach- 
ment exhibited against him. if he appcurs, or 
any per!=!O0 for him, the appearance shall be recor- 
ded, stating particularly, if by himself,or if by agent 
or altornev. If be docs not appear either person- 
ally or bv' agent or attorney, the same shall be re- 
corded, and such further process shall be there- 
upon issued for his appearance, aud^uch further 
proceedings had as the Senate shall direct. 

7 \t the time appointed for the trial of the im- 
peachment the Legislative business of the Senate 
s'lal! be suspended, and the clerk shall administer 
to the President the oath prescribed to be taken in 
guch cases, bv the constitution of this Cbmmon- 
wcalth. The President shall then adniinisLcr the 
same oath to each Senator present. 

8. A message shall be sent to the House of 
Repvescntatives to inform them that the Senate is 
ready to proceed upon the tri:il of the impeach- 
ment of the said James Prescott in the Senate 
chamber, which chamhor is prepared with ac- 
commodations for the reception of the House of 
Representatives. , „ • 

S. Counsel for the rarty impeached shall be 
• adjiitted to appear and be heard upon the irirtl. 



10. All motions made by th« parties or their 
counsel, shall.be addressed to the rreadeot of tho 
Senate ; and if he shall request it, shall be com* 
mitted to' writing and read at his table, and all de- 
cisions upon such motions shall be had, after hear- 
me the parties, by ayes and noes, without debate^ 
which shall be entered upon the records. 

n. Witnesses shall be sworn in the foIlowing^ 
form, to wit, *' you solemnly swear (or affirm , as the 
case may be) that the evidence you shall give in 
the case"^ now depending between the Common- 
wealth of Massachusetts and James Prescott, shall 
be the truth, the whole truth, and nothing but the 
truth,— So help you God," (or " this you do under 
the pains and penalties of perjury,"as the case may 
be) which oath shall be administered by the Clerk. 

12. Witnesses shall be examined by the party 
producing them, and cross-examined in the usual ' 
form. 

13. If a Senator is called as a witness he shall be 
sworn, and give his testimony standing in his place. 

14. If a Senator wishes a question put to a wit- 
ness, it shall be reduced to wntingi and put by the 
President. 

15. Subpoenas for witnesses shall be issued by 
the Clerk of the Senate, upon the application of 
the managers of th^ iUipeachment, or of the parly 
impeached, or his counsel, in the following form^ 
to wit : 

To Greeting. 

¥ou and each of you, are hereby commanded t& 
appear before the Senate of the Commonwealth 
of Massachusetts at their Chamber in Boston ; — 
then and there to testify to your knowledge m the 
cause which is before the Senate in which tlie 
House of Representatives have impeached 
Fail not. 
Witness 
President of the Senate of the Commonwealth 
of Massachusetts, at Boston, this day of 

, in the year of our Lord , and of the in- 
dependence of the U. S. of America the' 

Which shall be signed bv the Clerk of the 
Senate, and sealed with their seal. 

16. The form of direction to the Sheriff for the 
service of the subpoena, shall be as follows : 

The Senate of the ComnumweaUh of Matsachusetis 
(l.s.) To the Sheriff of the County of or 

either of his deputies. 

You are hereby commanded to serve and return 
the within subpoena, according to law. Dated at 
Boston this day of m the year of our 

Lord, . , Clerk of the Senate. 

17. The form of Jany summons which may be is- 
sued, directed to the person impeached, shall be as 
follows, to wit : 

Commonwemlth of MassachtueU^t ss^ 
The Senate of the Commonwealth o4' Massachu- 
setts 
To Greeting 

Whereas, the HouJe of Representatives of this 
C«>mm(»uwealth did, on the day of ex- 

hibit to the Senate, articles of impeachment a-' 
gainst VQU the said in the words tbilowuig. vii, 
and did demand that you the said should be 
put to answer the accusations as set forth in said ar- 
ticles ; and that such proceedings, examinations, 
trials and judgments, might bo thereupon had, as 
are agreeable to law and justice 

You the said are therefore summoned, 

to be, and appear before the Senate of this Com- 
monwealUi at their Chamber in Boston, on the 
day of , then and therelto answerto the said ar- 
ticles of impeachment, ana then and there to abide 
by, obey and perform such oraers and judgments 
us the Senate of this Commonwealth shall make m 
ihe premises according to the Constitution and 
laws of this Commonwealth. 

Hereof vou ace not to fail— Witness 
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President oCthe Stnate thereof, at BottoAf thie 
day of in the year of our Lord . 

IVuich sammons ihall be sieeed by the Clerk of 
. the Senate, and sealed with their seal and served 
by the or by such other person as the Senate 

«naU specially appoint for that purpose, who shall 
serve the same pursuant to the directions given in 
the form next followine. 

18. A precem shall be endorsed on said writ of 
•umnsoas in the form foPowingi viz : 

CommonweeJth ofMcusachtu^s, m. 
The Senate of the Commonwealth of Massachu- 
setts 
To Greeting. 

Yon are herel^ commanded to deliver to and 
leave with if to be found, a true and attested 

copy of the within vnrh of summons, together with 
a like copy of this precept, shewing him both ; or 
in case he cannot with convenience oe found, you 
are tO leave true and attested copies of the said 
summons and precept, at hie usual place of resi- 
dence, and in whichsoever way yon perform the 
service, let it be done at least days before the 
appearance day mentioned in said writ of sum- 
mons. Fail not, and make return of this writ of 
sammons and precept, with your proceedings 
thereon, endorsed, on or before the appearance 
-day mentioned in said writ of summons. 

Witness President of the Senate 

thereof^ at Boston, this day of in the 

year of our Lord, 

Which precept shall be signed by tlie Clerk of 
the Senate, and sealed with their seaL 



HOUSE OF REPRESENTATIVES. 

Monday, Feb. 5. 

The articles of impeachment against 
James Prescott Judge of Probate for Mid- 
dlesex County were read from the chair and 
were accepted. The House then proceeded 
to elect by ballot, nfianagers to prosecute the 
impeachment. The following gentlemen 
were elected viz. Johiv O. Kino, Levi Lin- 
coln, William Baylies, Warren DuT- 
TON, Samuel P. P. Fat, Lemuel Shaw, 
and Sherman Leland, Esquires. 

Ordered^ that the articles agreed to by this 
House to be exhibited in the name of them- 
selves and of all the people of this Common- 
nrealth, against James Prescott Judge of Pro- 
bate &c. be carried to the Senate, by the 
managers appointed to conduct the impeach- 
ment. \ 
' Mr. Tudor was charged with a message 
to the Hon. Senate to inform them, mat tlie 
House had appointed managers to conduct 
the impeachment. 

The Hon. Mr. Williams came down 4rith 
a message to inform theUouse that the Sen- 
ate were ready to receive the managers ap- 
pointed to conduct the impeachment. 



■ IN SENATE. ^ 

Tuesday, Feb. •. 
On motion of Mr. Varnum, a message 
was sent to inform the House that the Sen- 
ate was about to organize itself as^ a Court 
for the trial of the impeachment against 
Judge P rescott. 



COURT OF IMPEACHMENT, 7 

Senate Chamher, Feb. 6, 1821 .J 
CemrnantoeaUh vs. James PrtscoU, Esq. 
Judges/ Prohaie^ if c for the C<ntfUy of 

Miamtstx. 

This being the day assigned for the return of the 
summons and for the triiu of James Prescott^Esq. 
Judge of Probate, Uc. for the County of Middle- 
sex^n an impeachment presented against him. by 
the Representatives of the people of Massacnn- 
setts for misconduct and maladministration in of- 
fice—the Clerk of the Stnate administered the fol- 
lowing oath of office to the Hon. John Phillips, 
President, viz : 

<< You do solemnly swear that in the trial of 
James Prescott. Esq.'Judge of Probate, &c. for the 
County of Middlesex, for misconduct and malad- 
ministration in office, expressed in articles of ini- 
eachment presented against him by the Hon. 
ouse of Representatives, you ft'ill truly and im- 
partially try and det,ermine the charge in Question, 
accordmg to evidence— So help you God. Ana 
the same oadi was administered to tb^several mem- 
bers hereafter named, viz : Hon. j. B. Varnum, 
William Gray, Israel Bardett, Jona. HuneweH, 
John M. Witliams, Leonard M. Parker, Aaron 
Tufts, Phineas Allen, Samuel Eastman, William 
Whittemore, Mark Doolitde, Hobart Clark, John 
Thoma<>, Peter C. Brooks, John Wells, Dudley 
L. Pickman, Step hen P. Gardner, Jona. H. L^- 
man,Jona. Dwight, Jr. Thomas Loncley, Benj. 
Reynolds, Lewis Bigelow, WHIiam Sullivan, Rob- 
ert Rantoul, Ebenezer Mosely, John Buggies Jr. 
and William Bourne, Esquires 

An oath was administered by the President to 
Samuel P. McCleary, Esq. for the faithful dis- 
charge of the office of Clerk of tiie Court to which 
he was appointed. 

The messenger, as crier of the Court, opened 
the Court by the direction of the President. 

The writ of summons to the said James Pres- 
cott was read, tofjether with the precept of the 
Messenger and his return thereof that be had 
left a true copy of the writ at the Respondent's res* 
idence in Groton— and the following oath was ad 
ministered to him by the Clerk of the Court : 

" You, Jacob Kuhn, Messenger to the General 
Court, do solemnly swear, that the return made 
and subscribed by vou upon the process issued on 
the second day of February current, by the Senate 
of this Commonwealth asainst James Pr(*scott, 
Esq. Judge of Probate, &c. for the county of Mid- 
dlesex, is truly made, and that you hnve perform- 
ed said services as tlierein described.— -So help 
you God." 

James Prescott. Esq. ^vas then called, who ap- 
peared with Samuel Hoar, Jr. Esq. as his counsel. 
The Speaker ot the Honse of Representatives, 
followed by six of the managei^, (Mr. Lincoln be- 
ing absent) and the other members, entered llie 
Senate Chamber and took the srats nssigned 
them — the managers within the circle of Senatci;:, 
and the etlier members without the circle, at the 
right of the President. The Lieut. Governor acd 
some of the Council likewise came in and took 
seats. 

The Respondent stood at the bar in front of the 
president. The Clerk, by direction of the Presi- 
dent, read the ailicles of impeachnieat ; and tl>e 
Respondent being asked whether he was guilty 
thereof ornot ^iity,declared that he was not guiltr. 
The President asked the Respondent if he lia'd 
any motion to submit as to tlie course, or time of 
his trial. 

The Respondent answered that bis Counsel 
would address the Court. 

Mr. Hoar, fwho was seated in the circle, nenriy 
frontiag the President,) then rose^ and observed^ 
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PROCEEDUmS 

Of the Senate and House of Representatives of the 
Commonwealth of Massachusetts relative to 

the impeachment of 

JAMES PRESCOTT, Es^yJiRfi- 



HOUSE OfTREPRESENTA.ITVES. 
WssirssDAY, Jan. 17, 1821. 
On OKftion of Mr. Howiand, of Newbtinpsrt, 
Ordered^ That Messrs. King, PJtclps, Howard) 
Fay, and B. Lawrtnee^ be a committee to consid- 
«r«iiiat measures, if any, are necessary to enforce 
the provisions m the Fee Bill, relative to the 
Judges of Probate and Registers of Probate, in the 
Commonwealtli, and to inquire if any of those offi- 
tei^ have received larger sums for the fierfbrm- 
anee of their respective oficial duties than are by 
law allowed, with power to send ibr peivon^ and 
papers. 

Saturday, Jan. 20. 
The following petiUon was jead. 

To the Hon. Senate and House of Hepresentatioes in 

General Comt assembled j Jan. 1821. 

The undersigned, an itthabit%nt and irevholder 

of the county of 'Middlesex, begs leave to address 

your Honorable Bodies, as the Orand Intincst and 

' Court of Impeachments of this Commonwealth, 

on n subject of verjr high concern and iaterem to 

himself, and to his fellow citizens of the county of 

Middlesex. 

The laws of the Commonwealth have pointed 
out with sufficient precision the fees and eompen- 
nations which ofltcers are to receive foriservices 
rendered in their oficMl capacity, and have guard- 
ed against extortion by pecuniary penakie^ as 
wall as by rendering officers guilty of misconduct, 
or maUadministratioB, ftnbjectto impeachment and 
removal from office. It is matter of deep regret, 
that it should ever be found necessary 4o resort to 
these laws for redress 4u: removal ot grievances^ 
as it is confidently believed, that the fees estab- 
lished by law are an honorable compensation for 
the serTioes to which they are annexed, and that I 
tiiere um nwn, well qnalified to £11 all pablic offi- 
ces, of coo much honesty and integrity to Mooive 
«ny addition to the legal fees. B^ so muneroaS 
have be«4i the iastsaoes of mal-adjttinistnlion in 
this particalar, within the knowledge «ad experi- 
4»oe of the nodcxaigned, im the person wJio ha» 
long filled the office of Judge of Probaie ofWiUa, 
%K. for the Conntjr of Middlesex, that he feels it 
«e be bis ineumbent daty to himself, to his felh»w> 
«itbons, to (hose whom they may leave us w id e wi , 
«s heirs, and as creditors, to eommenee «nd pur* 
me «Kh mMittPcs wn^ •!£»(( hlf mamiL 
1 
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When it is cpnsid^risd bow otlea in HmfQut^ 
of human mortalitv al) the estates and wealth in 
the County, pass through the hands of executors 
and administrators, how oAea it faHs to the lot of 
men nnaccaatomed to ibe mmngemont of i%S*l 
I concerns, and expoMd to imfiositions ; bow cma 
to widows and o.rpha«is, the peculiar objecta of 
tenderness,- compas^on and beneficence, it is evi- 
dently of the kienest importance that he who -fills 
the office of Judge ofPcobate, foo. ahonid biB, «ot 
only a person of amiable di^positien, eondese^nd- 
ing manners, and unweariea patience, but also of 
the most punctilious exactness and inflexible intee- ' 
rity. To such a character, the ondersisned ;af- 
^ffls, nnd Is ready to pnwe, the present incum- 
bent of that office forms a qoasfrfote contrast. The 
cases of his having received exorbitant fees for 
the or^nary business of executors, administra- 
tors and guardians are not a lew solitary instances. 
It is matter of general ptactSce. ft is notorious, 
that the ordinary fees, paid for the settlement of 
estates In the rrobaite office in this cono^, are 
more than twice the sums allowed by law. T,liis 
misconduct and nu|l-admini8tr»tion^ too grievous 
in the opinion of the undersigned to be longer en- 
dured withont coH)plaint, he ^iledges himself to 
substantiate, whenever requested by the prater 
authority. Wherefore he prays l^at steastiTQS may 
be taken, either hv impeachment, or address of 
both branches of toe Legislature to the Executive. 
Department, to remove the present incumbent of 
the office of Judge of Probate, &c. for the Conn^ 
of Middieasx, from bis aaad qSce ', and as b» duty 
bound wiH ««er pray^ 

SAMP30N WOOPS. 

The foregonig petition was relbrred to « «om« 
mittee. ooasistiag of Messrs. King, Phelps, How- 
ard, Fay, Lawrence, Cobby Paige, Buttar wd^* 
Hussell. 



THt7RsP4r^ ¥5bb. 1." 

Tbii£oiBnuttee to whom wa» refesred tli« 
FetitioA^f Sampaon Woods, jfosfieetijji; A* 
mificottdsct and mal^adiniiustfiitioo pf tiii# 
Jiidgj»«of PjGobata of tbo Coont|r of Middlt* 
sex, reported a statement of ibe Acts prpiwd 
before said committee, to^tb«r mUk Uutt^ 
lowi99 i«w4«e% Vi«. 
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Resohtdf That it is Che duty of this House, | 
as the grand inquest of the people of this 
Commonwealth to cause James Frescoit 
Esq. Judge of Probate for the County of 
Miodlesex, to be impeached of misconduct 
and maladministration in his said office, as 
disclosed in the evidence submitted to this 
House. 

Ruciived^ That this House do proceed to 
impeach the said James Prescott Esq. of mis- 
conduct and maladministration in his said 
office, at the Bar of the Honorable Senate of 
this^Commonwealth. 

The report was read and made the order of 
the day for tomorrow at 10 o'clock., 



.IN SENATE. 

F&iDAT, Feb. 2. 
Messrs. King and Lincoln, a committee of 
the Hon. House, came up and stated that 
they were appointed to come to the bar of 
the Hon. Senate in the name of the House df 
Representatives, and all the people of the 
Commonwealth of Massachusetts,to impeach 
James Prescott Esq. Judge of Probate of 
the County of Middlesex, of misconduct and 
.maladministration in his said office, and to 
acquaint the Hon. Senate that the House of 
Representatives will, in- due > time, exhibit 

E articular articles of impeachment against 
im and make good the same. And the 
said committee did demand that the Hon. 
Senate should take order for the appearance 
of the said JamesPrescott, iEsq. t« answer 
'the said impeachments. , 

' It was ordered that the message be refer- 
-red to Mefsrs. Yarnum, Williams, and Ly- 
tAian. 

Mr. Vamum made the following report 
wfiich was adopted, and iheHouse of Repre- 
sentatives notified accordingly. 

Whereas &cc. [reciting tBe facts above 
^stated.] 

Tkerefwre Resolved, That the Senate will 
take proper order thereon, of which due no- 
tice shall begivea to the House of Represen- 
tatives. 

Resolved, That a message from the Sen- 
ate now go to the House. of Representatives 
to inform them of this resolution. 

Ordered, That the Hon. Mr. yarntim, be 
charged with the aforesaid message — [Mr.V. 
reported that he had performed nie duty as- 
signed him.] 

Messrs. Varnumi WiHiams and Lyman, 
were appointed to draft rules and regulations 
for the Senate, during the trial. 

The Secretary was ordered to summon 

Judge Prescott to appear at the bar of tbe 

' Senate on Tuesday tbe 6tli day of Feb. at 11 

o'clock A. M.to answer the charges which 

'*'ilf\\\ be exhH)ited against him by tbe House 

' 4tf Representatives. 

Mr. Williams was charged with a message 



to inform the House of Representatives of 

this order. > 



HOUSE OF REPRESENTATIVES. 

Friday, Feb. 2. 

The report of the committee on the complaint 
against James F^scott, Esq. Judge of Probate 
for Middlesex County, was re^d and accepted^ 
and the resolves reported by the commiUee were 
passed. 

Whereupon, it was ordered that Messrs. King 
and L. Lincoln be a couHaittee to go to the Hon. 
Senate, and at the Bar thereof in the name of the 
House of Representatives and of all the people of 
the Commonwealth of Massachusetts, to impeach 
James Prescott, Esquire, Judge of Probate for the 
-County of Middlesex, of misconduct and malad- 
ministration in his said office, and to acquaint the 
Hon. Senate that the House ol Representatives 
will, in due time« exhibit particular articles of 
impeachment against bim, and make good the 
same. 

Ordered, That the committee do demand that 
the Hon. Senate take order for the appearance of 
the said James Prescott, Esq. to answer 4o the said 
impeachment. 

■ Mr. King, of the committee appointed to pro-* 
ceed to the Hon. Senate, reported tliat the said 
committee had performed tlie service assigned to 
them, by impeachine James Prescott, Esq. Judge 
of Probate of the bounty of Middlesex, and by 
demanding of the Han. Senate that4hey take order 
for the appearance of the said James Piescotc to 
answer tO'the said impeachment. 

Messi's. King,of Salem, L.Linco1», of Worcester, 
Dutton, of Boston, Bayhes, of Bndgewaier, and 
Fay of Cambridge, were appointed a committee, 
to prepare and rejport articles of ^ impeachment, 
witn power to send tor persons, papers and records. 

A message was received from the Senate, in- 
forming the House that the Senate would take or- 
der for the impeachment ef Judce Preseott. 

Adjourned to 3 o'clock this afternoon. 
JIFTERNOON. 

The Hon. Mr. .Williams came down with a mes^ 
sage from the Hen. Senate to inform the House 
that they had- directed their clerk forthwith to issue 
a summons to James Prescott, Judge of Probate «f 
wills, &c. for tbe County of Middlesex, to appear 
at the Bar of the Senate on Tuesday the sixth day 
of February, current, at 11 ^o'clock in the for«- 
noon, to answer to such articles of impeachment 
for misconduct and maladministration in the said 
office as may then andtbere be exhibited against 
him by the House of Representatives, in behalf of 
all the people of this Commonwealth. 

Ordered, That Messrs. L. X^incoln, Tafir, Gray, 
Sibley, and Whitman, be a committee to wait upon 
his>excellency (he Governor, and inform him of the 
impeachment by this House ot* James Prescott, 
Judge ol Probate for the County of Middlesex. 

IN senate- 
Saturday, Feb« 3. 
The committee appointed to prepare anal report 

g roper rules of proceedings, to be observed by tbe 
enate, in the case of James Prescott, Judge of 
Probate, &c. repoiied in part the following rules, 
which were adopted by4he Senate, viz. 

Ordered, Thatwhen the Senate shall receive no- 
tice from the House of Representatives that mana- 
gers are appointed on tlieir part to conduct the im- 

Eeachment against James Prescott, Judse of Pro- 
ate, &c. and are directed to<;arry to the Senate 
such articles of impeachment, the Senate wiUy 
forthwith recfiTe the (nanagers for the purpose of 
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tehlbidag the articles of sach impeachment agi*ee. | 
ably to such notice. | 

When the managenofthe impeachment shall be 
iatroduced to the bar of the Senate, and shall have 
signified that they are ready to exhibit such arti- 
cles of impeachment, the President o( the Senate 
shall direct proclamation to be made as follows^ 
▼iz :— 

Hear ye ! Hear ye ! Hear ye ! 
' ^^ AH persons are commanded to keep si- 
lence on pain of imprisonment, while the 
Grand Inquest of this Commonwealth is ex- 
hibiting to the Senate articles of impeach- 
ment against James Prescott, judge of Pro- 
bate of Wills, kc. for the county of Middle- 



sex. 



After which the articles shall be exhibited, 
and then the President of the Senate shall 
inform the managers, that the Senate will 
takfi proper order on the subject of the im- 
peachment, of which due notice shall be giv- 
en to the Heuse of Representatives. 

The President of the Senate shall direct 
all necessary preparations in the Senate 
Chamber, and all the forms ef proceedings 
while the Senate are sitting for the purpose of 
trying the impeachment, and all forms during 
the trial, not otherwise specially provided for 
by the Senate. , 



HOUSE OF REPRESENTATIVES. 

Saturday, Fkb. 3. 

Mr. King, chairman of the committee to prepare 
articles of impeachment against James Prescott. 
reported the same, which were read and orderea 
to lie on the table. The Clerk was directed to 
cause seven manuscript copies to be made for the 
use of the managers hereafter to be chosen by this 
House. 

Mr. Lincoln, chairman of the committee ap- 
pointed to inform his ExccUcncy the Governor, of 
the impeachment of James Prescott, Judge, &c. 
reported that the committee had pertormed the 
duty assigned them. , 

IN SENATE. 

Mo>^OAT) Feb. 5. 

Mr. Tudor, of Boston, came up with a 
mc^ssage from the Hon. House to inform the 
Senate that managers have been appointed 
by the Ilduse of Representatives to conduct 
the impeachment against James Prescott 
Esq. Judge of Probate S^c. for the County 
of Middlesex; and have directed the said 
managers to carry to the Senate the articles 
aj^reed upon by the House, to be exhibited 
m maintenance of the impeachment against 
the said James Prescott. 

Ordered^ That the Senate wilt be ready 
forthwith to receive articles of impeachment 
against James Prescott^ Judge of Probate 
fee. for the Coui[ity of Middlesex, to be pre- 
sented by the managers appointed hy ti>e 
House of Representatives. 

The Hon. Mr. Williams was charged 
with a message to notify the Hon. House ac- 
cordingly. 



Agreeably to the aforesaid ordars the man« 
agers on the part of the House of Represen- 
tatives, viz : John Glen King, liEvi Lin- 
coln, William Batlixs, Warrs-n But- 
ton, Sahuel p. p. Fat, Lemuel Shaw^ 
and Sherman Leland, Esquires, wece ad- , 
mitted ; and Mr. King the Chairman aiK 
nounced ^ that they were the managers in- 
structed by the House of Rqiresentatives , to ' 
exhibit certain articles of impeachment a- 
gainst James Prescott, Eso, Judge of Pro<^ 
bate &c. for the County or Middlesex." 

The managers were requested by the Pres*' 
ident to take seats assigned them within the 
bar,and the messenger was directed to make 
proclamation, which, he did in the manhec: 
and form heretofore prescribed*. 

After which- the managers rose^aDd Mr. 
King their Chairman read the articles as fol- 
lows, viz: 

Article f. That the said James Prescott, « 
Esq. has been guilty of misconduct and mal-admin- 
istratioivin his swd offiee, herein, to wit : that the - 
said J^mes Prescottj Esq. Judge as aforesaid, on 
the foarteenth day,of October, A. D. 1816, at his 
office in Groton, in said county, and not at any Pro- 
bate Court held according to law, did decree and 
mat letters of administration, on the estate of^ 
Nathaniel Lakin, to one Abel Tarbell, Esq. and ' 
thereupon did issue a warrant of appraisement and 
order of notice ; and the said Prescott did then and'-* 
there, wilfully and corruptly, demand and receive,' 
of Said Tarbell, for the business aforesaid, as fees 
of officei other «nd greater fees than are by law 
allowed, to wit, the sum of five dollars and fifty- 
eight cents. And that said Prescott did,- then and ^^ 
there, refuse to make and deliver to said Tarbell • 
an account of the items for which said sum wa^ 
paid, although by said Tarbell thereto r^uested* 
And that said Prescottafterwards, daring and upott- 
the seutement-of said estate, did^wilfulhr and cor- 
ruptly, demand and receive, of and from said 
Tarbell, divers sums, as fees of office, other and 
greater than are by law allowed therefor, t»wit: ' 
tite sura of thirty-six dollars and nineteen cents. ^ 
Art. IL That the said James Prescott, Esq. ^ 
has been gailtv of misconduct and mal-administra- ' 
tion in his said office, herein to wit :-^ 

lliat- the said James Prescoit, Esq^ Jodge a9 
aforesaid, on thetwenty-ninthday of June, A.D. 
1818, at his ofiice in Groton, in said coun^, and 
not at any Probate Court held according to law, 
did decree- and grant letters of guardianship, upoa 
and over John F. Shepard, a spendthrift, and John - 
Shepard and Francis Shepard, persons non com- 
pos mentis, to- one Lemuel Parker, Esq. and did 
thereupon issue warrants to- appraise the estate of 
the wards aforenamed ; aod that the said^Prescott • 
did then and there,*^ wilfully and corruptly, de- 
mand and receive of said Parker, as the fees of his 
said, office, (or said letters of guardianship and 
warrants of appraisement, other and peater feew 
tiian< arc by law allowed therefor, to wit; the sum. 
of thirty two dollars and ten cents. 

Art. III. That the said James Prescott, Esq. 
has been gnil^ of misconduct and mal-admmis- 
tiation in his said ofiice, herein to wit : 

That said James Prescott, Esq. Judge as afore- 
said, on the second day of Aug. A.I>4 1819, at his said 
office, in Groton, aforesaid,and not at a^y Probate 
Court held according to law, did decree and grant 
Letters of Administration upon the estate of one 
Eri Roisrers, to one Benjamin Dix, Esq. and there* 
upon did issue a warrant to appraise said estate ; 
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and the nid Prescott did, then and there, wilfaUyy 
Aid edituptly, demtnd ana receive, of said Admin- 1 
istrator, ai and far tiie fete of kit said ofllee, in tiie 
basiaess nferesaid, other and grcnfenr fiees thaa art 

5f law allawed tMrelbry ta m: the euai of fiva 
ollars. and' seventy cents. And that the said 
FrescottjOnthe nineteenth day of safd Attgnst^at his 
fll^ efice. in Orotdn aforesaid, and not at nay 
Ffobata Coart held aeeoidin^ to law, did receive 
tbr said administrator's return of the iaventoiy of 
wA Estate, and, then and tberci did decree and 
grant a Commission of Insolvency, upon the es- 
tate aforesaid ; and the said Prescott did, then and 
therO) wilfully and cormptly receive frooi said Dix, 
other and greater feen than ate bylaw allowed, for 
the bisinees aforesaid, to wit : the snm of thirty 
nine dollars ana two cents. 

Art. 11^. That the said James Pkescott, £sq. 
blu been guihy of tniseonduct and mal-administra- 
tkm ia his mm office, herein, to wit : 

That the said PrescoU, Judge as aforesaid, on 
the ifteeath dav of Anaust, A. D. 1818, at his 
said office ia Groton aforesaid, and net at any 
Probate Odurt held according «> 1^^> ^'^'^ decree 
and grant Letters of Administration, upon the es- 
tate of oae SiaMoa Brown, to Jaseph ButterfieW, 
and did thereaoon Inae aa order of aotice, and 
did then andiacre great a warrant to appraise 
the estate of eaid Brown ', and that said Prescott 
did thea and there, wtfaUy and corra})tJy, de- 
laaad and receive, of said Buttei^ld, for the 
basiaess aforesaid, other aad greater fees than are 
by law allowed therefoTi to wu : the sum of six 
OMiars. 
Arv. V. That Ibe said Janes Prescott, iUq. 
gailtv of misconduct and mal-admiaistra- 
Bsaidofii 



tioB ia his said ofice, herein, to wit : 

That the said Preseett, Judge as aforesaid, at 
bis said aftce ia Grroton, and net at any Probate 
Gaait heM aecordiag to law, did decree and grant 
liettefs of Admmistratieii upoatbe estate of one 
Shabael C. Allen, to the widow of said Shubael. 
a»d did tfaareupoa issue aa order of notice, and 
did thea and there grant a warrant to appraise the 
said estate^ and that said Prcecott did, then and 
there, wtltolly and corruptly, demand and receive 
of aad lifom said Admiaistratrix, other and great- 
er fees than are fay law allowed for said business, 
to wit: the earn <n five dollars; and that the said 
Prescott did» tbereafterwards, during and upon 
the setdenaat of said estate, vnlfully and corrupt- 
ly demand and receive of and from one Peter Ste- 
vens, the Agent aad Attorney of said Administra- 
tmx, aad in her behalf, otiier and greater fees 
than are by law allowed, to. wit : . the sum of 
tlurty five dollars and sixty five cents in the whole. 

Abt. VI. That the said James PrescoU, £sq. 
ban been guilty of misoondact aad mal-adoiinistra- 
tioa, in bis said oftoe, herein, to wit : 

That the «ud Prescott, then being Jodee as 
afaresiud, on the twenty third day el May, A. D. 
1805, upon the application and retainer of one 
JeaatfaaA Loring,Tor and in behalf of one Mary. 
TroWbiidge, diid engage hisi^elf as the attorney 
of said mry, to preem'e by tike proce^ of law, 
in the Probate Court for said county, an assign- 
mentof the whole of a oeitain real estate, of which 
said Mary, aad the eisler of said Mary, were seized 
as cpparcenersjto be made to said Mary,and there- 
afterWards, b^ing and Cootiaaing attorney to said 
Mary asaio^aid^ and being and oontinning Judge 
as aforesaid, en the said twenty third day of Ma^ 
18Q5, didf in his said oiice of Judge of Probate, 
decree and grant a warrant to appraise, and, pur- 
suant to law, to assign the whole of sakl estate to 
said Mary, if the same could not be conveniently 
divided. And tlte said Prescott, then continuing 
and beins Judge asaforesaad, did thereaftemvar^ 
unlawfaUy, wilfully, and corruptly^ deawad and 



receive, of and from the said Loring, the sum of 
Shy dollars for his advice and assistance la the 
business aforesaid. 

{ .A.RT. VII. That the taid James prescott, Es^^. 
^is guilty of misconduct and mal-administration ia 
his said office, herein, to wit: 

That said rrescou, being Judge as aforesaid, at 
a Probate Court at Concord, in said county of 
Middlesex, on the 7tb day of June, A. D. 1815, did 
then and tnere advise one Samuel Whiting, Esq. 
in and about the settlement of his aceoaats as 
Guardian of eertaia Wards, and did then and 
there as the Attorney of said Whiting give him 
directions therein, and that the said Prescott did 
then and there for his services as attorney in the 
business aforesaid, anlawfuihr and corruptly, de- < 
maad and receive of said Whitiog the sum of 
fifteen dollars, and did then and there in his said 
office of Judge as aforesaid, charge and allow in 
the account of said Whitiojg with his said Wards, 
said sum of fifteen dolkirs for <' advice and assis- 
tance about preparing this and other accounts and 

MUt! VIII. That the said James Prescott, 
Judge as aforesaid, has been guilty of misconduct 
and mal-admiuistration in his said office, hereiu, to 
wit: 

That at a Probate Court, hoideo by said Jadge 
on the Uth day of November, in the year of our 
Lord one thousand eight hundred and ekbt^en, he 
directed,and advised with one Josiah Ciosly, ss 
the Attorney and Counsel of said Crosly, concern- 
ing the settlement of a certain account, tlien and 
there to be settled by said Crosly, before the said 
Judge, and then andfthere demanded and received, 
of and from the said Crosly, the sum of Two Dol- 
lars for his professional advice and assistance, as 
the Attorney and Counsel of said Crosly, and 
thereupon added the said sum to said Crosiy's at- 



count^ and in his office of Judge decreed the same 
Id Jb«' allowed to him accordingly. ^ 

. A^T. IX. That the said James Prescott, Judge 
as aforesaid, has been guilty of miscouduct and 
mal-administration in b>s saidoffice, herein, to wit: 

That on the thirtieth day of December in the 
year of our Lord one thousand eight hundred and 
nineteen, the said James Prescott, being Jndee as 
aforesaid, atCamhridge, in said county of Middle- 
sex, upon the retainer of Josiah Crosly aforesaid, 
who was then and there administrator of the estate 
of one Jonas Kendall, deceased^ advised with and 
directed the said Crosly concerning the settleiAeot 
of said estate, and as Attorney and Counsel to said 
Crosly in the business aforesaid, demanded and re- 
ceived of and from said Crosly the sum of Two 
/Dollars. 
^- Art. X. That the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his said office^herein, to wit : 

That the said Prescott, on the 1st day of January, 
in the year of our Lord one thousand eight hundred 
and twenty-one, at Groton, in said county of Mid- 
dlesex, did advise with, and direct one Peter Ste- 
vens, as attorney and Counsel to said Stevens, upon 
the subject of an adroinmration on the estate of the 
Father of said Peter, then late deceased^ and did, 
tlKsn and there, demand and receive, of and from 
the said Stevens, for his professional advice and 
directions to the said Stevens, and as his Counsel 
and Attorney as aforesaid, the sum of Two Dol- 
lars. 

- Art. XI. Timt the said James Prescott, Judge 
as aforesaid, has been guilty of misconduct and 
mal-administration in his said office herein, to wit : 

That the said Prescott, at a Probate Court, held 
at Woburn, in said county, on the twenty-ninth day 
of April, in the year of our Loid one thousand eight 
hunared and eighteen, then bein^ Judge as afore- 
saidf gave to Josiah Locke, as admiuisiiator of the 
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f»taM ot Josittb lipoke cleceiuedfand to BenjaaMn 
Wyman, actiog as attoroey to said iidoimistniU)r» 
certain advice and iostructionsy relative ta the 
aecond account of adninistratioOf which was then 
and there to be settled, by which the said adminis- 
trator might correct a mistake which had occurred 
ib a previous i^rtiai distributioni>f said estate ; and 
the said Prescott did, then and there, wilfully and 
corruptly, demand and receive of and from said 
Locke, administrator as aforesaid, for his said ad- 
vice and assistance to said Locke,aBd as his counsel 
aind attorney as aforesaid^ the sumof five dollars. ' 

Art. XII. That the said James Prescott, Judge 
as aforesaid, has been j^uiitv of misconduct and 
mal-administration in his saio office, herein, to wit: 

That at a Probate Coart holden by tlie said Pres- 
cott, on the twentY-nintli day of Jun9, in the v^ar 
of our Lord one tliousand eight hundred and fiueen 
at Framineham, in said county of Middlesex, one 
Alplietts Ware, who before had been, and then was 
guardian of one Jotham Breck, a person twucom- 
fos mentis, was about presenting his account of his 

Suardiansnip of his said ward (or allowance, and 
lerenpon a controversy arose between the said 
Ware and one Nathan Gi-out, who, as one of the 
Overseers of the Poor of the to wn,in which the said 
Brock liad his settlement, attended the said Court 
to examine said accounts^respccting some property 
belonging to the ward of said Ware, and thereupon 
the said Prescott, overhearing the conversation oe- 
tween tlie said Wars and tlie said Grout respecting 
tbe said ward's estate, proposed to advise and in- 
struct them therein ; and thereupon the said Pres- 
cott, beinfi tb«n and there Judge bs aforesaid, did 
advise V'iUi and direct the said Ware and tbe said 
Grout concerning the settlement of tlie account 
aforesaid, and the interest and estate of the sam 
waWl, and the guardianship of the aforesaid Ware ; 
and the said account thereafter on the day afore- 
said, was sworn to by the said Ware, and was ex- 
amined, and with the coiLsentofsaid Grout, was 
allowed by the said Judge ; and the said Prescott 
tkenandniere first demanded of said Grout, as fees 
for advice and counsel as aforesaid, the sum of five 
doUars->and upon the refusal of said Grout to pay 
the same, the said Prescott demanded the same of 
tlie said Ware — and the said Ware objecting to the 
payment thereof, the said Prescott then and there 
proposed to said Ware, that if he would pay tha 
said sam offivedollar8,he would in his said omce of 
Judge, insert and allow tlie same to the said Ware 
in his said account of guardianship, then before 
sworn to, and with tbe consent of said Grout, al- 
lowed by the said Judge. Aud the said Ware then 
and there still objecting thereto, because the said 
account, allowed, had been cunseiued to by the 
aforesaid Grout, acting as Overseer of the Poor 
as aforesaid ; the said Prescott insisted upon the 
payment therof, and to overcome tbe ohjection of 
the said Ware thereto, stated to the said Ware tbat 
*' the Overseers need know nothing about it !*' And 
the said Ware then and there, upon the urgent and 
rep9ated demands of the said Prescott ana upon 
his proposition to insert the same cliargc in the 
gasu'dianship account aforesaid, and to allow tbe 
same without tlie knowledge of the suid Giout, did 
pay to the said Prescott, the said sum of five dollars. 
And thereupon tbe said Prescott did insert by in- 
terlineation, a charge of five dollars, for the money 
so paid to him as aforesaid, in the guardianship ac- 
count of said Ware, and did pass and uUow the 
^me accordingly. 

Art. Xlil. That the said James Picscou, Judge 
as aforesaid, has been guilty of ntisconduct and 
maladministration in his said oflice, herein, to wit ; 

That holding and exercising the oflice of Jud^e 
of Probate* ay aforesaid, he became, and was, the 
attorney and counsel of oneSa«».nClapp,a'Jn)inisti-a- 
it'ix of Uie estate of one Jeremiah Ciupp, dctcp^- 



ed, about and concprnipg the settlement of said es- 
tate '. and on the sec odd day of November, in the 
year of our Lord one thousand eight hundred and 
nineteen, the said Prescott 'did, as attorney and 
counsel of the said administratrix, advise with and 
direct her respecting her administration of the es- 
tate aforesaid : ana then and there, did demand 
aud receive, for hik fees as counsel and attorney of 
said administratrix as aforesaid, the sum of three 
dollars. 

Am. XIV. That the said James Prescott, Judge 
as aforesaid, has been piiliy of misconduct and 
maladmiaistration in his said office, herein, to wit : 

That being Judge as aforesaid, he became, and 
was, tlie counsel of one John Walker, administra- 
tor on the estate of one John Walker, deceased, 
and on the first day of April, in the year of our 
Lord one thousand eight hundred ana fifteen, did 
advise with and direct the said administrator re- 
specting his administration on said estate, and did 
aemand and receive as fees therefor, of and from 
said administrator, the sum of five dollars, nndthe 
said Pi-escott, being Judge as aforesaid, on the first 
day of June, in the year of onr Loid one thousand 
eight hundred and sixteen, did further advise with 
and direct said administrator, and as his counsel 
and attorney of and concerning his administration 
on said estate, and did demandand receive, as fees 
therefor, of and from said administrator, other an/) 
further sums of money, amounting in the whoi^ to 
tbe sum of fifteen dollars, and tu'i said Prescott, 
being and continuing Judge as aforesaid, on diveis 
days and times, between the said first day of June 
aforesaid, and the seventeenth day of May next 
after, did, as counsel and attorney of said admin- 
isirator, advise with and instruct him in the further 
administrationof said estate, and for his feei , for- 
his advice and instruction and counsel as aforesaid, 
the said Prescott did demand and receive, of and 
from said administrator, other Iar^':r6um8 of money, 
to wit, in tbe whole, die sum of onu hundred ^nd 
twenty dollars ; and the said Prescott there after 
in his office of Judge of Probate, did allow all the 
aforesaid sums to the said John Walker, in tbe set- 
tlement of his administration of the estate afore- 
said. 

Art. XV. That the said James Prescott, Esq. 
lias been guilty of misconduct and mal-administra- \ 
tion in his said office herein, to wit:— 

That in December, in the year of our Lord one 
thousand eight hundred and fourteen, at a CquU 
of Probate uQlden by tlie said Prescott at Cam- 
bridge, oneAmos Wood being there for tlie pur- 
pose of aiding his sister, who had been appointed 
Executrix ot the last will of her busbaua, Jonas 
Adams of Lin colY), the said Prcscoit permitted bin j- 
self to be retained, and did act as Attorney of tbe 
said Executrix, in ndvising with and directing her 
in relation to her liability as Executrixfor tbe sup- 
port of a person, who was supposed to be cl'arge- 
ablc upon* the Estate^ and did then and there, de- 
mand and receive, oi and from tbe said Wood the 
sum of five dollars, for the advice so given j an^ 
that afterwurus, to wit, in May, in tl»c year of our 
Lord, one thousand eight hundred and fifteen, tbe 
said Wood being in the oiBce of the said Prescott, 
in Groton, tbe said Prescott further directed aud 
advised, as attorney, in tbe matter aforesaid, and 
thereupon demanded and received oftbe said Wood 
tbe further sum often dollars ; and afterwards, to 
wit, in the year of our Lord one thousand eight 
hundred and sixteen, the said Executrix presented 
her account for allowance to siiid Judge, wherein 
was charged tlic said sum of fifteen dollurs. paid 
us aforesaid, which said account was then aud tbtre 
approved and allowed by tbe said Judge. 

And the said House of Representatives, saving 
to themselves by protestation the liberty of exh'il - 
iting at any time hereafter any other articles of j-t- 
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cusation or impeftchment agftingt the said James 
Prescott, Esq. Judge as af'ore»aid, and also of le- 
plying to the answers which be may make tm the 
LupeHchment aforesaid) and of offering proof of 
the premises and of every part thereof, and of any 
other accusation or impeachment which may be 
exhibitedby them, asthe case may require; do 
demand, that the said James Prescott, Judge as 
aforirsaid, be put to answer all and every of ^he 
premises, and that such proceedings, examination, 
trial and judgment, may be thereupon had and 
given, as are conformable to the Constitution and 
laws of this Commonwealth ; and the said House 
of Representatives ape ready to offer proof of the 
premises at such time as the Senate of the Com. 
mon wealth of Massachusetts may order and ap' 
point. I 

The President then notified the managers, 
that the Senate would take proper order on 
the subject of the impeachment, of which 
due notice should be given to the House of 
Representatives. 

The managers delivered the articles of 
impeachment at the tahle and withdrew. 

The committee appointed to prepare and 
report proper rules of proceedings to be ob- 
served by the Senate, in the trial and im- 
peachment of Judge Prescott, reported the 
following rules in addition to those hereto- 
fore adopted, which were read and adopted, 
viz. 

Ordered, Fourth, That the President of the 
Senate be authorized to direct the employment of 
the sheri^ of Suffolk or any person or persons, 
dnrino; the trial of the impeachment ot James 
Prescott^ ud{»e of Probnte of Wills, ^. to dis- 
cliargc 5uch duties as may be prescribed. 
' 6. At the time appointed for the return of 
the summons against the said James Prescott the 
l^^izislativc business of the Senate shall be suspeii- 
dril, and the cler|i of the Senate shall administer 
an oath to the returning officer in the form follow- 
ing,' viz: — "You A. B. do solemnly swear that the 
return made and subscribed by you, upon the pro- 
cess issued on the day of by the Senate 
oi' this Cora mon wealth against James Prescott, is 
truly made, and thatjrou have performed the ser- 
vice as therein described. So help you God." — 
Wljjch oath shall be entered upon the records. 

6. The person impeached shall then be cal- 
led to appear suid answer the articles of impeach- 
Dicnt exnibitcd against him. if he appears, or 
any person for him, the appearance frhall be recor- 
ded, stating particularly, if by himself,or if by agent 
oi- altorncv. If he docs not appear either nerson- 
ally or by agent or attorney, the same shall be re- 
corded, and such further process shall be there- . 
upon issued for his appearance, and Kuch further 
proceedings had as the Senate shall direct. 

7. At tlie time appointed for the trial of the im- 
pencliincnt the Legislative business of the Senate 
s'lal! l>e suspended, and the clerk shall administer 
to the President the oath prescribed to be taken in 
*uc!i cases, bv the constitution of this COmmon- 
wcaltli. The JPresident shall then administer the 
same oath to each Senator present. _ 

8. A message shall be sent to the House of 
Representatives to inform them that the Senate is 
ready to proceed u;)on the tri'il of the impeach- 
ment of the said James Prrscott in the v^enate 
chanjhrr, which chamber is prepared with ac- 
commodations for the reception of the House of 
Representatives. 

S. Ceunsf-1 for the rarfy impeached shall be 
adjiitted to appear and be heard upon the irinl. 



10. All motions made by the Mrties or their 
counsel, shall be addressed to the Fresdeot of the 
Senate ; and if he shall request it, shall be com- 
mitted to' writine and read at hia table, and all de- 
cisions upon sucn motions shall be had, after hear- 
rag the parties, by ayes and noes, without debate, 
which shall be entered upon the records. 

n. Witnesses shall be sworn in the foltowtn^ 
form, to wit, ** yon solemnly swear (or affirm , as the 
case may be) that the evidence you shall give in 
the case now depending between the Common- 
wealth of Massachusetts and James Prescott, shall 
be the truth, the whole troth, and nothing but the 
truth,— So help you God,'* (or ** this you do under 
the pains and penalties of perjury,"as the case may 
be^ which oath shall be administered bv the Clerk. 

12. Witnesses shall be examined oy the party 
producing them, and cross-examined in the usual ' 
form. 

13. If a Senator is called as a witness he shall be 
sworn, and give his testimony standing in his place. 

14. If a Senator wislies a question put to a wit- 
ness, it shall be reduced to writing, and put 1^ the 
President. 

15. Subpoenas for witnesses shall be issued by 
the Clerk of the Senate, upon the application of 
the managers of th^ impeachment, or of the party 
impeached, or his counsel, in the following i'orm^ 
to wit : 

To Greeting. 

You and each of you, are hereby commanded to 
appear before the Senate of the Commonwealth 
of Massachusetts at their Chamber in Boston ; — 
then aiid there to testify to your knowledge in the 
cause which is before the Senate in which tlie 
House of Representatives have impeached 
Fail not. 
Witness 
President of the Senate of the Commonwealth 
of Massachusetts, at Boston, this day of 

, in the year of our Lord , and of the in- 
dependence of the U. S. of America the^ 

Which shall be signed by the Clerk of the 
Senate, and sealed with their seal. 

16. The form of direction to the Sheriff for the 
service of the subpoena, shall be as follows : 

The Senate of the Cotnvumtoeaith of MauachuseiU 
(l.s.) To the Sheriff of the County of or 

either of his deputies. 

You are hereby commanded to serve and return 
the within subpoena, accordin|( to law. Dated at 
Boston this day of in the year of our 

Lord, , Clerk of the Senate. 

17. The form of ?any summons which may be is- 
sued, directed to the person impeached, shiul be as 
follows, to wit : 

Commonweaiih of MassaekuseUSt ss^ 
The Senate of the Commonwealth oi' Massacbu* 

setts 
To Greeting 

Whereas, the House of Representatives of this 
Comm<*uwealth did, on the day of ex> 

hibit to the Senate, articles of impeachment a-' 
gainst you the said in the words following, viz, . 

aad did demand that^'ou the said should be 
put to answer the accusations as set forth in said ar* 
tides ) and that such proceedings, examinations, 
trials and judgments, might be tliereupon had, as 
are agreeable to law and justice. 

You the said are therefore summoned, 

to be, and appear before the Senate of this Com- 
monwealtli at their Chamber in Boston, on the 
day of , then andthere'to answerto the said ar- 
ticles of impeachment, ana then and there to abide 
by, obey and perform such orders and judgments 
as the Senate of this Commonwcaltli shall make m 
ibe premises according to the Constitution and 
liiws of this Commonwealth. 

Hereof vou ate not to fail—Witness 
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Freiident of the Senate thereof, at Boston, this 
day of in the year of our Lord . > 
Which sammons shall be signed by the Clerk of 
. the Senate, and sealed with their seal and served 
by the or by such other person as the Senate 

«naU spe<^ally appoint for that purpose, who shall 
serve the same pursuant to the directions given in 
the form next following. 

18. A precem shall be endorsed on said writ of 
suoinioas in the form following, viz : 

CommonwecJth ofMassachustttSi ss. 
The Senate of the Commonwealth of Massachu- 
setts 
To Greeting. 

Ton are herebjr commanded to deliver to and 
leave with it to be found, a tme and attesteii 

copy of the within virrit of summons, together with 
a like copy of this precept, shewing him both ; or 
in case he cannot with convenience oe found, you 
are to leave true and attested copies of the said 
summons and precept, at his usual place of resi- 
dence, and in whichsoever way you perform the 
service, let it be done at least days before the 
appearance day mentioned in said writ of sum- 
mons. Fail not, and make return of this writ of 
summons and precept, with your proceedings 
thereon, endorsed, on or before the appearance 
dav mentioaed in said writ of summons. 

Witness President of the Senate 

thereof at Boston, this day of in the 

year of our Lord, 

Which precept shall be signed by die Clerk of 
the Senate, and sealed with tiieir seal. 



HOUSE OF REPRESENTATIVES. 

MoNDAT, Feb. 5. 

The articles of impeachment against 
James Prescott Judge of Probate for Mid- 
dlesex County were read from the chair and 
were accepted. The House then proceeded 
to elect by ballot, nianagers to prosecute the 
impeachment. The following gentlemen 
were elected viz. John O. King, Levi Liit- 
coLN, William Batlies, Warben Dut- 
Toif, Samuel P. P. Fay, Lemuel Shaw, 
and Sherman Leland, Esquires. 

Ordered, that the articles agreed to by this 
House to be exhibited in the name of them- 
selves and of all the people of this Common- 
wealth, against James Prescott Judge of Pro- 
bate &CC. be carried to the Senate, by the 
managers appointed to conduct the impeach- 
ment. \ 

Mr. Tudor was charged with a message 
to the Hon. Senate to inform them, mat the 
House had appointed managers to conduct 
the impeachment. 

The Hon. Mr. Williams came down ^ith 
a message to inform theUouse that the Sen- 
ate were ready to receive the managers ap- 
pointed to conduct the impeachment. 

r 

IN SENATE. 

Tuesday, Feb. •• 
On motion of Mr. Varnum, a message 
was sent to inform the House that the Sen- 
ate was about to organize itself as' a Court 
for the trial of the impeachment against 
Judge P rescott. 



COURT OF IMPEACHMENT, 7 

Senate Chamber, Feb. 6, 18S1. C 
CemrnonweaUk vs. Jame* Preseoitf Esq. 
Judge %f Probate^ ^c. for the County of 
Middlesex. 

This being the day assigned for the return of the 
sammons and for the trial of James Prescott^Csq. 
Judge of Probate, iic. for the County of Middle- 
sex^n an impeachment presented against him, by 
the nepresentatiyes ef the people of Massachu- 
setts for misconduct and roalaclministration in of- 
fice—the Clerk of the Senate administered the foU 
lowing oath of office to the Hon. John Phillips, 
President, tiz : 

<< You do solemnly swear that in the trial of 
James Prescott. Esq.'Judge of Probate, &c. for the 
County af Midalesex, for misconduct and malad- 
ministration in office, expressed in articles of im- 
peachment presented against him by the Hon. 
House of Representatives, you will truly and im- 
partially try and determine the charge in ouestion, 
accordmg to evidence — So help you God. And 
the same oath was administered to the^several mem- 
bers hereafter named, viz : Hon. J. B. Varnum, 
William Gray, Israel Bardett, Jona. Hunewell, 
John M. Williams, Leonard M. Parker, Aaron 
Tufts, Phiueas Allen, Samuel Eastman, William 
Whittemore, Mark Doolittle, Hobart Clark, John 
Thomas, Peter C. Brooks, John Wells, Dudley 
L. Pickman, Step hen P. Gardner, Jona. H. Ly- 
man, Jona. Dwight, Jr. Thomas Loncley^ Benj. 
Beynolds, Lewis Bigelow, WHIiam Sullivan, Rob- 
ert Rantoul, Ebenezer Mosely, John Ruggles Jr. 
and William Bourne, Esquires 

An oath was administered by the President to 
Samuel F. McCleary, Esq. for the faithful dis- , 
charge of the office of Clerk of tlie Court to which 
he was appointed. 

The messeuger, as crier of the Court, opened 
the Couil by the direction of the President. 

The writ of summons to the said James Pres- 
cott was read, toj^ether with the precept of the 
Messenger and his return thereof that he had 
left a true copy of the writ at the Respondent's res* 
idence in Groton — and the following oath was ad 
ministered to him by the Clerk of the Court : 

'^ You, Jacob Kuhn, Messenger to the General 
Court, do solemnly swear, that the return mac'e 
and subscribed bv vou upon the process issued on 
the second day of February current, by the Senate 
of this Commonwealth asainst James Prescott, 
Esq. Judge of Probate, &c. for the county of Mid- 
dlesex, is truly made, and that you have perform- 
ed said services as therein described.— So help 
you God." 

James Prkscott. Esq. ivas then called, who ap- 
peared with Samuel Hoar, Jr. Esq. as hiscouni>el. 
The Speaker ot the House of Hepresentatives, 
followed bv six of the managei>3, (Mr. Lincoln bo- 
iiig absent) and the other members, entered tlie 
Senate Chamber aad took the srats nssigned 
them — the managers within the circle of Senate; i.<:, 
and the ether members without the circle, at thtf 
right of the President. The Lieut. Governor ard 
some of the Council likewise came in and took 
seats. 

The Respondent stood at the bar in front of the 
President. The Clerl^, by direction of the Presi- 
dent, read the aiticles of impeachtiieut ; and flte 
Respondent being asked whether he was guilty 
thereof ornot guilty ,deciared that he was notguihv. 
The President asked the Respondent if he had 
any motion to submit as to die course, or time of 
his trial. 

The Respondent answered that his Counsel 
would address the Covrt. 

Mr. Hoar, fwho was seated in the circle, nearly 
fronting the President,) then rose, and observed^ 
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tlmt the irtlcTes of imptMhneiit, whieb had been 
exhiMed, embrnced a period of about 16 years— 
fliat ih»f ware 15 in natnbcN-and that these were 
' io many distinct and indafwndent charges, re- 
quiring as many distinct and independent answers. 

That the Bespondent had no notice of the pro- 
ceediogs aninst him before Satiitday last; and 
. that it might require some time for him both to 
. prepare his evidence and to investigate the law. 

It was inipossible that after so long an interval 
he should be able to recollect at once all the facts 
which had been referred to in the charges ex- 
hibited against him. He must have time to in- 
quire into their truth— to recal other facts connect- 
ed with th^se which might serve to explain them 
—and to know whether they amount to an offence 
. against the laws of his- counU-y. It was apprehend- 
eo that it would be impossible for him during the 
liresent session of the Xegislature to employ and 
instruct Counsel sufficiently in his defence, unless 
the session should be protracted to an unusual 
length. He hoped therefore that an early day 
would be assigned at the next session, for the res- 
pondent to vme answer, and procure his testimo- 
■y as to the facts. 

The President «firectedthat the motion should be 
reduced to writing. 

It was then read by the Clerk as follows, viz : — 
*< And now the said Prescott moves the laia Court, 
that the second Wednesday of the first Session of 
the next Cleneral Court be assigned as the day for 
him the said Prescott to appear, and give his ans- 
wers to said articles of impeachment, and submit 
to a trial on the same." 

The motion being read, Mr. King, as Chair- 
man of the Managers, said, that the object of the 
House of Representatives in prefernng this Ini- 
.peachment was the attainment of justice, to the 
gentleman at the bar, as well as to the C5ommon- 
weallh. It was not the wish of Uie Managers to 
press forward the trial to the inconvenience of the 
accused, and they were desirous that all reasonable 
time should be allowed him for his defence. The 
House of Representatives did not think it proper 
to interpose an opinion as to the length of time re- 
quested in the motion submitted to the Court ; they 
considered it a question exclusively within the ju- 
rl'Hliction of the Court, and wuulci cheerfully ac- 
quiesce 111 their decision.* 

The President informed the Respondent, that 
the Court would take time lo consider ins motion, 
and would be in se.ssion tomorrow morning at 11 
o'clock ; upon which the Respondent, the Mana- 
gers, and the Members of the Hon« House, with- 
drew. 

It was then moved that the chambers and galler- 
ies be cleared of spectators. 

Mr. Dwight thought that the proceedinss being 
properly of a public character,spectalors shoald be 
allowed to remain throiighout the whole. 

Mr. Sullivan said, that there was a distinction to 
be observed ;— ^that when the accused was present, 
and the trial was actually going on, the Court 
should be open ; but that it shoiikl be otiicrwise 
when the Court were dcliberatins on tlie course 
they sliould pursue * — and he cited the precedent 
of Judge Chase's trial. 

Upon a vote being taken, the House was order* ^ 
ed to be cleared. 

After sitting about an hour with cbsed doors, 
the House was again opened to spectators. 

Mr.Stillivan moved that the Senate pass an order 
to prohibit the publication of the articles of im- 
peachment at present. Mr. S. supported his mo- 
tion by remarkmg upon the impropriety of sub- 
mitting the specific articles to pufahc discus- 
sion bcfoi-e the Court were ready to investigate 
them, and urged the practicn of father couru in 
^mildr cases. 
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The Pr^ident said the €terk was not an- 
thorized to furnish a copy of the articles. It 
seemed also to be the general sense of the Court 
that they ought not to be published, altltqugh no ex- 
press order was passed on the subject. 

The Court was then adjourned la tomorrow 
morning at half past 10 o'clock. 

^ HOUSE OF R£PR£SEIf TATIVES. 

TtTSsoAT, Feb. 6. 

Mr. King from the managers of the iro« 
peachment, reported that they had carried to 
the Senate the articles Stc. 

The Hon. Mr. Varnum came down . with 
a message to inform the House that the Sen- 
ate were about to organise themselves into a 
Court of Impeachment, for the trial of James 
Prescott Judge of Probate &u% — that seats 
have been assigned for the managers, in the 
area opposite to the Chair of the President, 
and that chairs have been appropriated for 
the members of the House upon the right 
of the President. 

'Ordered, that the House will this day at- 
tend the Hon. Senate upon the trial of 
James Prescott, Judge of Probate, for mis- 
conduct and maladministration in his office. 
And the House proceeded in a bo.dy to the 
Hon. Senate, after which they returned to 
their own room. 



IN SENATE. 

Wednesday, Feb. 7. 

The Senate sat with closed doors till 11 o'clock. 
At half-past 11 Mr. Lyman was charged^ with a 
message to inform the Hon. House of Represen- 
tatives that the Senate was about to resolvejtself 
into a Court of Impeachment for the consideratioa 
of the articles exhibited against Judge Prescott. 

In a few minutes Mr. Tudor came up with a mes- 
sage from the House, and informed the President 
that the House had received notice of the intention 
of the Senate, and would prepare to act accord*- 
ingly. 

COURT OF IMPEACHMENT. 

Commonwealth vs. James Prescott^ Eso. Judge of 

Probate, &c. for the County of Middlesex. 

Soon after, the Speaker, the six Managers « ho 
attended yesterday, the otbermembers of the House, 
the Respondent, and his Counsel, came in and took 
their respective seats. 

The Crier opened the Court by Proclamation, 
and the Respondent was called. 

The President read Uie Respondent's motion of 
yesterday, praying for a continuance to the first 
session of the next General Court. 

The President put tlie question on granting the 
Respondent's prayer, and it was decided by yeas 
and nays as follows, vis : 

YEAS.— Messrs. Doolittle, Bigelow, Dwi^t, 
Lyman, Williams, Gardner and Gray— 7. 

NAYS. — Messrs. Bourne, Thomas, Ruggles, 
Whittemore, Sullivan^ AUen, Reynolds, Longley, 
Tufts, Parker, Hooewell, Pickman, BarUett, 
Welles, Brooks and Varnum— I6r 

So the Respondent's prayer was refused. 

An <ntler for the assignment of a day was read 
by Mr. SULLIVAN; who moved that the blank, 
tlierein should be filled with the first Wednesday 
of May next. 

Mr. HCKMAN moved to amend by striking 
out the first Wednesday of May, and substituting 
Tuesday the 20lh inst. at 10 e^clock, A. M. as the 
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tSme to hiftai* thd Respondent's answer, and of Wed- 
nesday the 21st at 10 o'clock, A. M. as tl^ time of 
proceeding to trial 

Mr. WILLIAMS called for a division oftlie 
<]aestion 

Mr. HOAR (Counsel for Respondent) did not 
know whether it would be proper for him to speak 
on this question. He professed himself entirely 
unacquainted with the rules of that Hon. Court, 
and rose merely to ask, whether he could with pro- 
priety he heara on the motion before the Court. 

Mr. PICKMAN inquired, as to a^raint of order, 
in general terms, whether Counsel should be al- 
lowed to address the (Bourt on a motion from one 
of its merobeis. 

The PRESIDENT decided, that in a matter of 
so much consequence to the Respondent it must be 
in order for him to be heard) and directed his 
Counsel to proceed. 

Mr. HOAR Uien said that, on examining the ar- 
ticles of impeachment last evening, the Respond- 
ent had found that in relation to the facts stated in 
one ef them, it would be necessary for him to send 
into a neighbouring «tate for the purpose of obtain- 
ing evidence. It was uncertain whether the wit- 
nesses to be examined would easily be iound, and 
if thejr should, whether they would not reqaire 
some time to recollect all the circumstances to be 
inquired of. He presumed the sole object of this 
impeachment on tne part of the House of Repre- 
sentatives, was to ascertain by a full and fair ex- 
amination whether the Respoaaent was in truth in- 
nocent or guilty' of the several charges exhibited a- 
^nst h\m^ He averred that if only the single ar- 
ticle alluded to had been exhibited, it would not 
have been possible for the Respondent to have pre- 
pared his evidence upon that alone within tlie very 
short time limited in the amendment proposed ; — 
and that if that amendment should be aoopted, it 
would not be possible for him as Counsel for the 
Respondent to submit such a course of remark on 
the Respondent's case as the Court must deem ne- 
cessaiy to the equitable admmistration of justice. 
With regard to the fourteen other Articles it would 
be necessary (or the Respondenito send to vari- 
ous and distant parts of the County of Middlesex, 
(In which County the acts complained of are al- 
leged to have been committed.) to get evidence j 
otcertain facts explanatory of tiie charges contain- 
ed in them. £ach one of these inquiries, if the 
Respondent was to bestow on them that degree of 
attention which he owed, as a dut]^, to the Hon. 
House of Representatives and to himself, would 
necessarily occupy not one or two days only, but a 
^considerable part of the whole time allotted for 
preparation. Mr. H. said he could not believe it 
necessary for him to go at length info an argument 
on this question, before so many gentlemen who 
must have been accustomed to estimate the difii- 
calty and delay of procuring evidence, and making 
{^reparations for trial. That it was usual in ordi 
nar^ cases to arant as much time as had been ask- 
ed tor by the Respondent, and that it could not be 
tliought otherwise than reasonable that such an 
indulgence should in thif case be extended to liim. 
That if so earlv a day should be assigned as that 
proposed by Mr. Pickman's amendoient, the Res- 
pondent would undoubtedly be obliged to submit 
^ at that time a new motion of postponement ; and 
Would be able to satisfy this Hon'. Court abundani- 
ly, that a farther continuance would be absolutely 
necessary to the attainment of justice. 

Mr. Kl^G said, that the managers, acting in be- 
half of the House of itepresentatives, did not deem 
it to be their duty to interpose an opinion in the 
preliminary proceedings of tlic court, and that 
they were willing that such time should be allowed 
to the respondent as tlie court should thinfc: prop- 
er. 



j The question was then taken for striking ont, 
and carried in the affirmative. 

TEAS.^Messrs. Bourne, Thomas, Ruggles, 
Whittemore, Bieelow, Allen, Reynolds,Tufts7ar- 
ker, Williams, Pickman, Bartlett, Gray, Brooks, 
and Varnum.-*-15. 

NAYS.-^Messrs. Doolittle, Sullivan, Longley, 
Dwight, Lyman, Gardner, Honewell and Welles. 
—8. 

The question was then taken on the other part 
of Mr. Pickman's motion and determined in the 
nesnitive. 

xE AS.— RuegleStWhittenAore, Allen, Reynolds, 
Pickman, Bartlett, Gray aiid Vamam.>«-^. 

NAYS. — Bourne, Thomas, DoblittJe, Sullivan, 
Bigelow, Loncley, Tnfts, Dwight, Parker. Lyman, 
WilliamsjGaraner, Hunewell, Welles and Brooks. 
—16. 

Mr. LTM AN moved as a substitute for the part 
struck out that the trial should be postponed to the 
first Tuesday of the firdt session ol the next Gener^ 
al Court. Decided in the negative. 

YEAS. — Messrs. Doolittle, Bigelow, Dwight 
Lyman, Williams, Gardner and Pickman.— 7. 

NAYS — Messrs. Bourne, Thomas, Ruggles, 
Whittemore, Sullivan, Allen, Reynolds, Longley, 
Tufts, Parker, Hunewell, Bartlett^ Welles, Gray, 
Brooks and V^'^rnum — 16. 

Mr. WILLIAMS moved as a substitute that the 
second Wednesday of Mareh next, should be as- 
signed for the trial. The motion was carried. 

YEAS — Mejssrs. Bourne, Thomas, Ruggles, 
Whittemore, Bigelow, Allen, Reynolds. Loneley, 
Tufls, Parker, Williams, Lyman, Gardner, Hun- 
ewell, Bartlett, Welles and Brooks. — 17. 

NAYS.— Messrs Doolittle, Sullivan, Dwight, 
Pickman, Gray and Varnum — 6. 

The President inquired if the respondent or the 
managers had any motion to offer. 

Mr. HOAR after consulting with the Respond- 
ent, said that after the order which, had just pas- 
sed, he presumed it would not be proper to submit a 
motion for an extension of the time allowed the 
Respondent for preparins his defence The Res- 
pondent had fears that lie should not be able to 
make the necessary investigations in so short a 
time as had been assigned him, but that he would 
use his endeavours to be ready, as he was well a; 
%vare tLat it was his duty to submit to whatever 
the Court should think proper to order 09 the sub- 
ject. From the Respondent's knowledge in rela- 
tion to the facts mentioned in some of the articles, 
nnd his ignorance of those alluded to in others, 
the Respondent thought that he might be able to 

Erepare his defence against some of the articles, 
nt not against all within the time assigned. Mr. 
H thought it was his duty to make these things 
known to the Court, although )ie deemed it im- 
proper, after the order jd^h had been passed, 
to make a motion /for a iVftcr time. 

Mr. SULLIVAN suggested that it would be 
proper that motions lor continuance should bo 
suppoited by affidavit as is usual in other courts of 
jiisticc,thatthe ceurt ought not to act on these gen- 
eral suggestions of the parties. He therefore moved 
that the Court should adpurn until tomorrow at 11 
o'clock , in order that the ReKpondent might have 
time to make an affidavit of such facts as ne wish- 
ed to present to the Coiirt. 

Mr. HOAR said the Respondent woukl be grate- 
ful, for an opportanity to state the reasons tor re- 
questing fuitlier time, and he wished that such 
opportunity might be given, as proposed by Mr. 
Sullivan, . 

Mr KING moved to amend the 15th article by 
inserting the word Jonas in tlie place of Jostpht if 
the Respondent would consent to such amendment, 

Mr HOAR answered that the Respondent had 
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noobjecdoBi and the ailiclc tras amended accord- 

Toe CoarC adjournect at 1^ d'clo6k to tottor- 
row at 10 A.M. 

IN SENATE. 

Ordered, that a committee be appointed to in- 
cjuire whether the Senate cen sit as a Couit of 
impeachment after the Legislatare shall he pro- 
roftied 

Messrs lYilliams, Lytiian and Sullivan iirere 
appointed on this Committee. 



HOUSE OF REPRESEI^JtaTIVES. 

Wediiesdat, Feb. 7. 
The Hon. Mr. Lyman came down with a mes- 
sage to inform the House that the Senate were 
BOW organizing themselves into a Court of im- 
peHchment Mr. Tudor was charged with a mes- 
-eage to the Hon. Senate to inform them that the 
House would attend forthwith. The Hotise then 
proceeded in a body to the Senate Chamber^ 
M here they remained until the Court adjonmed. 



IN SENATE. 

Tbursdat, Feb* 8. 

The committee appointed to consider and 
report whether the Senate have authority to 
sic as a court of impeachment after the ad- 
journment of the Legislature reported, that 
they cannot find any constitutional provis- 
ion which will authorize the Senate to sit as 
a court of impeachment, except during the 
session of the General Court. 

Soon after 11, the President said that the hour 
' had arrived to which the Court of Impeachment 
was adjourned. 

Mr. BIGELOW was charged to notify the 
House of Representatives that the Court was about 
to be opened. 

Mrw STURGIS came up from the House to in- 
form the Semite that the House having been so no- 
tified would immediately attend. 
' The Speaken^ Managers, &c. in the same order 
as yesterday, entered and took their seats. 
COURT OF IMPEACHMENT. 
Commonwealth vs. James Prescotl, Judge, tc. 

The Court was then opened by proclamation, 
and the Respondent called. 

Mr. HOAR rose and said that by leave and di- 
rection of the Court,the Respondent bad prepared 
an affidavh, which he begged leave to read. 

L James Prescott, depose and say, that it will, 
as 1 believe, be necj|||ry in my defence on the 
trial of the impeahhnHn now peiidins against me 
before the Hon. Senate, to procure tlie testimony 
of a Witness or witnesses from the Stale of New 
Hampshire ; the testimony of Witnesses from the 
towns of Groton, Pepperell, Liuleton, Tyngsbo- 
roHgh, TowDseud, Billerica, Sherburne, Burling- 
ton and Medford in the County of Middlesex, and 
in Harvard in the County- of Worcester; that the 
facts and ctrcumsfance^ coanected v-'nh the charg- 
;«s contained iu some of the articles of said im- 
peachment, if any of said facts be true, having 
•een forgotten by me, it Mill be necjessary for me 
to examine numerous documents in the Probate 
Opice in said County, and that, for the purposes 
aforesaid, for instructing my couosel and giving 
them opportunity to compare the charges afore- 
said with Raid testimony, and with the constitution 
aid laws of the Commonwealth, and topiepare to 
exhibit a full and foir statement of said case lo the 
Hon. Cooi't, which is to hear and determine the 



samel a coMsiderable time wit! be nffeessary. I aril 
fully confident that it will not bean my poWer so to 

Erepare for my defence| that the Hon. Court can 
e made acquaintad with the facts essential to a 
just decision of sSkid cause, in a les* time than iwo 
ndooths from this day. 

JAMES PRESCOTT. 

Mr. LTMAN said that he had yesterday l3«en ia 
favor of extending the time for the Respondent to 
answer) and supported as that proposition now 
was by affidavit, ne saiKP ho pretext upon which the 
indulgence could be reasonably refused. TheRe^ 
pondent had declared on oath that he could not be 
ready in a less time than two months. It was cer- 
tainly important that this Court should not only 
administer justice, but that they should also guard 
against the appearance of precipitation or unfair- 
ness in relation to the Respondent. He therefore 
moved the following order, viz : 

Ordered^ That instead of the time heretofore as^^ 
signed, Wednesday, the 11th day of April next, at 
JO o'clock, A. M. shall be the time for receiving 
the answer of James Prescott, Esq. Judge of Pro- 
bate, be. on the articles of Iinpeachment preferred 
against him by the House of Kepresentatives, and 
ol proceedioK to the trial oi the same. 

Mr. DOOLITTLE moved to amend by striking 
out Wednesday the Uth of April and inserting the 
second Thursday of the first session of the next 
General Court. 

The question on the amendment being taken by 
Teas and Nays, it was rejected by the following 
vote. 

YEAS,-»Messr8. Bourne, Dooliule, Dwight, 
Williams, Gardner, Pickman and Grav— 7. 

NAY S — Messrs. Thomas, Ruggles, Whitteroorst 
Sullivan, Eastman, Bigelow, Allen, Reynolds^ 
Lonsley. Tufts, Parker, Lyman, Hunewell, Bart« 
lett, Welles, Brooks aud Varni|m — 17. 

Mr. PICKMAN moved to amend by striking out 
the Uth of April and inserting the 18th— assigning 
as a reason that the town meetings were to be held 
on the second Monday of April for the people to 
give in their votes upon the amendments to the 
Constitution, and that these meetings might he 
continued till the 11th. 

Mr. LYMAN accepted this amendment, and the/ 
order thus amended was passed by the following 
vote: 

YEAS — Messrs. Bourne, Thomas, Dooltttle, 
Sullivan, Eastman, Biaclow, Allen, Lonffley,Tuft8, 
Dwight, Lvman, Williams, Gardner, Hunewellf • 
Pickman, Bartlett) Welles. Gray and Brooks — 19- 
., NAYS — Messrs. ^uggles4 Whittemore^ Rey- 
nolds, Parker and Varaum-^S. 

Mr. KING said he was instructed by the Board 
of M.anagers to inquire if any and what order had 
been laken by the Court as to subpoenas for sum-* 
monine witnesses. 

ThePKESIDENT said an order had been taken 
and he referred to the Record. 

The CLERK read from the Record the proviso 
ion which had been made, which extended only to 
bringing in the witnesses themselves. 

Mr. KING said it might also be necessary to re- 
quire witnesses to bring into Court books, papers 
and documents, and that the Court might see fit 
upon the suggestion so to amend their onier as to 
extend to this further power. 

By direction of the President this motion was 
submitted in writing as follows, viz : 

Ordered, that the Clerk be authorized and re- 
quired upon application of the managers in behalf 
of the House of Representatives, or of the Res- 
pondent, or of his Counsel, to issue subpoenas to 
any person er perons having the custody of re* 
cords, papers or documents, which maybe mater- 
ial as evidence on the trial, to produce and exhibit 
ihe same. 
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The order wasjiassed waiiiqiously. 

The PRESIDENT then a^kcd if eithev puity 
had any ether motion to submit. 

Mr. 110 AK said the Respomient had opn^. 

Mr. KING re(|uested time for the Managers to 
consult and after a consultation of a feVi^ioutes, 
r6ad the following order. 

'< Ordered, that the Respondent fie with the 
Clerk of the Senate his answer to the several ar- 
tides of impeachmen$exhihited hy the managers 
in behalf of the House of Representatives agajnst 
btm, aiid now pending before the Hon. Court, ten 
days before the said eighteenth day of April next, 
and that the said Clerk be reauired to furnish the , 
managers with a copy thereof." 
^ Mr. HOAR said the Respondent had no objec- 
tion to make, and the order was passed unanimous- 
ly. 

No other motion being made by either party, 
the Court was adjourned to 10 o'clock in the morn- 
ing of the 18th <^ay of Apr^ next ; and ifee ^veraj 
jparties withdrew. 



JIOUSE OF REPRESENTATIVES. 

Tbubsdat, Ff:B. 15. 

Mr. HUBBARD, af Bostpn, stated to the Hons^ 
that he had been applied to by Judge PnMcott to 
assist in his defence against the articles «f iia* 
Pjeachment which had b^n exhibited by the House. 
Ife observed that by one of their rules ho member 
was permitted to act as counsel for either party 
^fore a joint committee of the Legislature, or k 
oommitlee of the House. His case did not come 
within the letter of the rule, but he thought it 4ii^ 
within the spirit4>f it. He therefore requested j if 
it was consistent witli the honor ^nd dignity of tlie 
House, that they would grant him permission to 
^ct as counsel forjudge Prescott. He stated 
aome personal considerations which induced him 
to make the reouest, and observed that precedents 
.of such an indulgence were common in the British 
parliament. 

On motion of Mr. GRAF, Mr. Hubbard's re- 
qneat was granted. 



IN SENATE. 

TuKSDAT, April 17. 

This being the day to which the General Court 
was prorogued, for the purpose of proceeding with 
tiic trial ofthe case of impeachment pending be- 
fore the Senate, a qnortim of this body was formed 
Hilda committee wasappointed^ tobeioined by the 
House, to inform his Exceilency the Governor that 
ihey are ready to receive any communication he 
may think proper to make to them. The Senate 
sat a short time with closed doors, and adjourned 
to 9 o'clock (oAorrow morning. 



HOUSE OF nePRESENTATIVES. 

TCESD4.T, April 17. 

The Speaker took the chair at 11 o'clockl but 
there being no quorum, the House adjouraeci to 4 
o'clock, P.M. 

AFTERNOON. 
The Speaker took the chair at 4 o'clock, 4>ut a 
iflttorum not appearing, the Speaker was requested 
lo address letters to the members of the neighbor- 
ing towns, not present, informing them their pres- 
ence was necessary, and the Heuae adjournea to 9 
^'clock tomorrow mornipg. 



IN SENATE. 

Wednesday, April 18. 

COURT OP IMPEACHMENT. 

Cotn^momoealth vs James PtescoUf ^, 

A few minutes before 11 o'clpek, on motion o^ 
Mr. Pickman, a message was sent to the House of' 
Representatives to iuKirm them that^the Senat« 
was about to resolve itself into a Court for t6e 
trial oftlie ii^ipeachment of James Prescott, Judse 
of Probate, ^. for the County of Middlesex. Mr. 
Welles was charged W>th the message; 

Immediately after) Mr. Sturgis, of JBbston, enter? 
ed with a message from the House of Representa- 
tives, stating tfa^t the House with their Managers^ 
would attend forthwith. 

The Speaker, Messrs. King, Datton, Shaw^ 
Fay, aiul Leland, Managers on the part of the 
House, together with the rest of the members of 
the Honafi, entered the Senate Chamber and took 
^e seats assigned them respectively. Messrs. 
Qaylies and Lincoln, of the board of/ Maqagersj^ 
were absent. 

The Court having been opened bv proclama- 
tion, the President administered to Mr. Hyde, ^, 
senator from Berkshire, who was not sworn at the 
lastsesaon, the oath prescribed to be taken by 
members of the Court. 

The Respondent cam.e in. attended by Messr?. 
Wm. f rescott, George Blake, Daniel Webster, 
Sam'uet Hoar, Samuel Hubbard^ and Augustus 
Peabody, his counsel. 

The President said that the time appointed for 
this trial had arrived, apd asj&ed tlie Respondent if 
he was now ready to ma)$£';inewer to the articles 
of impeachment preferr^ Against him. 

Mr. WEBSTER on the part of the Respondent 
replied, that he appeared there with his learned 
associates .9^ CounseJ far the Respondent. That 
his Hon. CUent had been, furnished with a copy of 
the articles exhibited against him, and had prepar- 
ed an answer, which he was instroeted to read tq. 
the Court. Mr. Webster then read the answer ay' 
follows : 

The ANSWER of JAMES PRESCOTT, Judge 
of Uie Probate of Wills, and for granting Ad* 
ministrations, for the County of Middlesex, to 
the Articles of Impeachment exliibited against 
him by the House of Representatives of thje said 
Commonwealth. 

And now this Respoedent, in his own 
proper pejraon, comes iato this Court, and 
protesjting that there is no misconduct or 
mal-administration in his said office, partic- 
ularly, alleged in the said Articles of Im- 
peachment,^ whichJ|^is bound by law to, 
make atiswar j and IMng to himself now^ 
and at ail times herea^f^c^ir, all benefit of ex- 
ception to the insufficiency of said Articles^ 
and each and every of them, ^vertbeless of-^ 
fers the following facts and observations, by 
way of answer to the said Articles. 

The first ofthe said Ar,ticles of Impeach* 
ment charges and accuses the Respondent 
as follows, viz. That he, <^ on the 14th day^ 
of October, 1816, at his office in Groton, in 
said County, and not at any Probate Court 
held, according to law did decree and grant 
letters of Administration on the estate of one 
Nathaniel Lakin to one Abet Tarbell, Esq. 
and thereupon did issue a warrant of apr. 
praisement and order of notice, and did then 
jand there wilfully and coiruplly demand andv 
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receive of said Tarbeli for the business a- 
foresaid, as fees of ofiice, otiier and greater 
fees than are by law allowed, to wit, the sum 
•f five dollars and fifty eight cents." And 
that ** the Respondent did then and there 
refuse to mal^e and deliver to said Tarbeli an 
account of the items for which said sum was 
paid, although by said Tarbeli thereto re- 
quested." And that '< the Respondent af- 
terwards during and upon the settlenient of 
said estate, did wilfully and corruptly demand 
and receive of and from said Tarbeli divers 
sams, as fees of office, other and greater than 
are by law allowed (herefor ; to wit, the sum 
of thirty-six dollars and nineteen cents.*' 

The matter of charge contained in this Ar- 
ticle appears to consist of three separate and 
distinct accusations, viz. 1. That the said let- 
ters of administration were granted and de- 
seed by this Respondent improperly, be- 
cause not done at any Probate Court, held 
acGord'mg to law. 2. That illegal fees of 
office were demanded and received by the 
Respondent, for granting' said letters and for 
the performance of other official acts, res- 
pecting the settlement of said estate. 3. 
That the Respondent, although requested, 
refused to give to the parties an account of 
the items of fees, so demanded s^nd received 
by him. 

To these several and distinct accusations 
the Respondent will now proceed to niake 
distinct answers. 

And first, as to the regularity and legality 
of the Court holden at the time, when said 
letters were granted. — This respondent doth 
truly feel, and would express, the most un- 
feigned astonishment at this article of 
charge. The ground of it is to him wholly 
nnknown. He has supposed that the hold- 
ing of said Court, in the manner in which it 
was holdea, was not only according to usage, 
but expressly authorized and provided for by a 
statute of the Commonwealth ; and he is en- 
tirely unable even to conjecture the reasons on 
which this part of the article is expected to 
be supported. The statute of March 7,1 806, 
made expressly for^untg the times and pla- 
ces oif holding the CHft of Probate in the 
County of Middlesex^ declares; that lohen 
it sheill appear to thfi Judge to heforthfi gen- 
eral hencJU^ or thi interest of individiuils, he 
shaUbe an4ksisftdiyav,thorUxd andempoy?' 
ered to appoint such times and places^ othfir 
than those particulariy mfintio^ed in said ad^ 
for holding. sadd» Court, as he shcdl deem esir 
pedienff by giving pvMip nptice. thereof or 
notifying, all co'tcerr^ed. This law, as 
f4r as tlMs Respondenj^ knows or beUeves, 
has ever beei), an.d is stUI^ unrepealed, and vn 
full force. Til is plain and e^^pr^ss statute 
provision renders it ivinecessary to consider 
hoiv £ar, and for what purposes, the Courts 
of Probate of this Commonwealth are Courts 
always open^ and authorized, at all times, to 



receive applications and transact business, 
upon due notice ; and whether the laws, 
made at several times, under the colonial 
and provincial governments, a& well as un- 
der the present constitution, requiring Judg- 
es of Probate to bold Courts at stated days 
and' places, are to be considered as restric- 
tive of their powers, as to the times of hold- 
ing their Courts, or only as directory and 
positive ; to the end only, that there might 
be certain fixed days and places, when and 
where suitors might be assured of an oppor- 
tunity of transacting their concerns in those 
Courts. 

Under the provisions of this statute, thia 
Respondent held a Court at Groton, on the 
14th day of October 1816, at the instance, 
and on the request of the said Tarbeli, and 
for his convenience, having first given due 
notice to all persons intef ested in the said 
Court. And this Respondent says, that be 
did, acting under the authority and accor- 
ding to the provision of the statute aforesaid, ' 
deem it expedient to hold said Court, at the 
time and place aforesaid, and for the purpos- 
es aforesaid ; and that he did cause due and 
legal notice of the time and place of holding 
said Court to be given to all persons concern* 
ed therein. And this Respondent further 
saiUi, that he never knew or heard of any 
complaint, or dissatisfaction of the partly 
concerned in said business, either then, or 
at any other time since, on account of the 
time or place of holding said Court ; nor has 
he ever heard or learned that any evil or in- 
convenience resulted therefrom, or that anjf 
one ever made a question of the propriety or 
legality thereof, until the exhibition of the 
said Articles against him. And the said 
Respondent is at this moment wholly at a 
loss to know, by what construction of- said 
statute, if unrepealed, the Honorable House 
of Representatives has found his conduct in 
this respect to be illegal ; and be is equally 
at a loss to know, by what other statute, the 
said statute is supposed to have been repeal<* 
ed. And he humbly subtmts,that if he have 
misconstrued this statute, which be trusts he 
has not done, or any other statute, which is 
supposed to repeal it, (of whieh he has no 
knowledge,nor ever understood, nor believed 
that any body supposed there was any sucb 
repealing statute) he ought still not to be ad- 
judged guilty in the ptemises, if his error 
shall appear to be nothing more than an er- 
ror of judgment. He confidently trusts, 
however, that he has committed no error in 
this particular ; that there is the unambigu- 
ous text of a written law to authorize what- 
ever he has done m tne premises, and that 
bis conduct, io this respect, was in evefy 
particular justifiable and proper. 

The second matter of charge, in the said 
first Article, respects the demanding and re- 
ceiving, by this Respondent, of illegal feea. 
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of office, for granting administration, and for 
other official services, respecting said estate. 
It is known to the members of this Honora- 
ble Court, that the compensation allowed to 
Judges of Probate, in the several Counties 
of this Commonwealth, has not been uni- 
form, either in amount, or the manner of 
making it ; that in some Counties, the Judg- 
es have received both a stated salary and 
fees, and in others that they received fees 
only. 

This Respondent has been compensated, 
by fees alone, for the whole time in which 
he has holden his office. It is also well 
known, as this Respondent presumes, to the 
members of this Court, that the statute of 
this Commonwealth, commonly called the 
Fee BiUf does not define and limit the fees, 
which shall be paid for all the official acts, 
necessary to be rendered and performed by 
Judges of Probate. Some of those most 
common and important are enumerated,and 
the fees thereof defined ; others are stated, 
and the fees defined, subject to conditions 
and qualifications, of which the person re- 
ceiving the fees is to be judge ; and of oth- 
ers, which are necessary, and are applied 
for, and rendered in the settlement of almost 
every estate, the statute says nothing. For 
example, there are, among many others, the 
following services and duties, performed and 
rendered by the differenf Judges of Probate 
in the Common yyeahh constantly, fur which 
no particular fees are prescribed by the stat- 
utes, viz : 

Petition for administration ; decree there- 
on ; notices and record. Executoi's peti- 
tion for probate of will ; decree thereon ; 
letters testamentary ; duplicate order of no- 
tice. Letters of guardianship over persons non 
compos mentis ; or spendthrifts ; complaint 
to authorize such letter ; order and warrant 
to Selectmen ; citation to party ; return, tri- 
al and decree. Petition for the guardian- 
sbip^; decree thereon ; bond ; duplicate order ; 
notices and record. Petition for gunrdian-r 
ship to minors and decree thereon. List of 
/debts, when petition is made to Supreme Ju- 
dicial Court or Court of Common Pleas, for 
the sale of real estate ; petition for the sale 
and certificate thereon ; bond for the sale ; 
approval thereof ; certificate of approval and 
licence. Widow's petition for allowance, 
decree thereon and warrant. Widow's, peti- 
tion for dower, decree and warrant. Peti- 
tion for the sale of personal estate, decree 
and warrant. Representation of insolvency, 
and warrant. Petition for sale of real 
estate, orders of notice and copy, S^c. 
Sic. 

It is also well known that the jurisdiciion of 
the Probate Courtjconsists of two parts, tech- 
nically cviWed its contentious k, its amicable ju- 
risdictionv the^first embracing those controver- 
ted in which adverse parties appear to deoiand 



the judgment of the Court on matters in dif« 
ference between them ; the /offer, those cases 
in which, as the statute expresses it, there is 
no litigation, but where the party applies lo 
receive such regular documents and author* 
ities, as are necessary to enable him to as- 
sume a particular character, such as that of 
an administrator, or to perform certain legal 
acts in that character. In this last class of 
cases, the persons applying have, in a great 
majority of instances, the assistance of no 
counsel whatever ; and in as great a majori- 
ty, are wholly uniformed themselves, of what 
is necessary to be done by themselves. It is 
well known, that persons thus situated ex!^ 
pect to' receive at the Probate office, infor- 
mation and instruction, respecting their du- 
ties ; and also to be furnished with all ne- 
cessary papers for them to execute, in order 
to obtain the order or decree, or authority 
lequired. — For ^^citmple, an Administrator 
wishes to petition for leave te sell personal 
property. — He cannot, in nine ca^es out of 
ten, draw the Petition himself ; it is not 
made the official duty of the Judge to draw 
it, but only to deeide on it, when it is present-^ 
ed : it is not the duty of the Register to draw 
it, but only to record it, and to record the or- 
der that shall be made upon it. A resort to 
counsel, therefore, would be, in every such 
case, the only alternative ; and as there are 
no solicitors or attornies in constant attend- 
ance on these Courts, the expense of report- 
ing to Counsel for the purpose of obtaining 
these formal but necessary paper8,Avould be, 
in many cases, very consiierable. Hence 
there has been a practice, as this Respond- 
ent believes, in all the Probate Courts in the 
Commonwealth, that such papers should be 
fin*nished} at the Probate Office, and fees 
paid therefor on the same scale, or at the 
same rate, at which other papers emanating 
from the Court, are to be paid for by the 
statute. — If, for example, application be 
made for adniiniMration on the estate of at> 
intestate, there must be a memorial or peti- 
tion, setting forth the ritiht", in which the par- 
ty applies ; wheih^j^ widow of the deceas-. 
«d> or next of kin,WKreditor. And if asi 
next of kin, whether thei« he no widow, or 
whether the application be made with the^ 
consent of the widow ; or if as creditor, wheth- 
there be neither widow, or next of kin ; or- 
whether the application be made whh their 
consent, or for what other cause. This, 
memorial or petition, as this Respondent has^ 
already observed, in most cases cannot be 
drawn by the party himself; the expense of 
applying to counsel would not be small, and 
for a long course of time, probably from the 
very first institutien of these Courts, the prac- 
tice has been to furnish this and siniilar pa- 
pers from the Probate Office ; the Expense 
of it to be included in the geiieral amount of 
expenses of adnfiinistratjipn. Thei Ue.<^pond- , 
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•nt has stated this merely by way of ezapi- 
ple ; as tt is material for a jast defence of 
himself, and the Tindication of his character, 
that he should set forth the actual state of 
the law, respecting fees in the Probate Office. 
From this actually existing state of the law, it re- 
«Qlt8, as might naturally be expected, that between 
different Counties, some diflTerence exists, as to the 
expense of obtaining administratioe and settling 
estates ; either, because a few cents' more or less, 
jnay be charged, in one place than in another, for 
the same papvr; or, because more cori-ect and 
comolete papers are re()aired, in one Court than 
' -anouier, as the foendation of the orders and de- 
crees of the Court. — So that this Respondent verily 
believes, that no man can tell what would be the 
p/eclse expense of obtaiffing a letter of administra- 
tion, in any County of this State,raerely by examin- 
ing tlie fee bill, and without reference to the usage 
and practice in the Probate Office of such County. 
it may be, that in the Office ^vhich this Respondent 
has holdcn and exercised, more coomlete and reg- 
ular papers and proceedings may nave been re- 
quired, than in some other C«»;:itie8. He has too 
much confidence in the justice of this Court to sup- 
pose, that it would attribute that fact, if it existed, 
to «i base and unworthy motive, of multiplying pa- 
pers and documents for his own benefit, unless 
aome substantial evidence be produced to make 
out such a charge. Before such an imputation be 
cast upon him, let it be stated and sheWn, >vhat 
4jmnccessai'y pa|>er or voucher this Respondent has 
been ill the h»btt of requiting ; in what cases he 
has sought to enhance his own fees, by imposing 
unnecessary bui^ens on suitors ; oriiowy or when, 
he has iitsisted on more accuracy and particularity, 
in proceedings before him, than the enod of the 
parties themselves, or the public ben«>nt requires. 
And 01) an occasion so deeply affecting hiainier<rst, 
his character, and his honor, as the present, he 
leels himself justified ie appealing to the higher 
'fribunals of Justice, in which his proceeding are 
examiued and revised, and to the whole Profession 
in the County wherein he is Jud^e, for an opinion 
on the regularity and 'accuracy, with which proceed- 
ings before him have been conducted, and on the 
effect thereof, upon the interest of parties, and of 
•tlio public. 

This Respondent humbly trusts^ that this Honor- 1 
.able Court will not adjudge him guilty of trans- j 
gressingtbe law, in regard to fees, until'it be shewn { 
what that law is, and in what measure, and to wiliat f 
extent, he has transgressed it. It can never be ^ 
made plain and manifest, that he has wilfully vio- 
lated tne law, till it be sh«wn liiat the law itself is 
plain and manifest. This Refpoodent has already 
observed, that in hisjudgM^, no man «aatell, 
-what would be the expensWa Probate proceed- 
ing, in any County in tliis State, simpl]|r oy the/ee 
^tS,and without reference to the practice ia such 
County. And the Respondent denves great confi- 
dence ni this opinion, from the articles of impeach- 
ment themselves., In tlie verv article now under 
tconsideraiion, as well as in otheis, the Honorable 
House of Representatives accuse this Respondent 
«f taking illegal fees, for services therein mention- 
ed J but they do not state, nor set forth, what the 
Jcgul lees would have been for those services, or 
what excess the Respondent has . received. The 
^lespondent does not mentiou thisjnerely asa tech- 
nical ot)jection to the form of the aiiicle, but as 
proof that there is no plain, we^ known, certain 
and uniform law on this subject, independent of 
local practice or particular usage. The Honora- 
>hle House of Represeniatwes allege, in this 
article, that for granting letters of adminis- 
tration, issuing warrant of appraisment. and order 
ef notice, this Respondent .wjlfa)iy aod eorruptly 



received g5 6S ; which sun is alleged to be a 
greater sum than the law allows. But it is not 
stated, what sum the^ law does allow, for such ser- 
vices, or what is the'' amount of illegal fees, alleged 
to have been received. It is represented, that the 
Respondent took mere than lesal fees, for an or<« 
der of notice. It is admitted therefore^ that some 
fee may be legally taken for such an order ; and 
yet it is not possible to refer to any express provis- 
ion of law warrantiue it. There is no such express 
{irovision of law. While the Respondent, tliere- 
ore, is accused of transgressing the law, and of 
receivinff illegal fees, the law, which he is said to 
have broken, is not produced, and the legal fees 
are not stated, nor the measure of his supposed 
offence ascertained er defined. 

This Respondent humbly submits to the consid* 
eratioo of this Hononble Court, that the practice 
of paying Judges of Probate, in whole or in part 
by fees, has alwaya prevailed in this Common- 
wealth ; and was borrowed, probably, from the 
usaoe of the Courts, which exercise similar juris- 
diction in England. 

In these last mentioned Couils, the Judges «od 
Registers, have been, and still are, as this Respon* 
dent believes, paid by fees of office ; the particular 
items of which are established by usage, or the au- 
thority of the Courts themselves, according to what 
is thought just and reasonable, and not by an act 
of Parliament. 

In this Common wealthy soon after the granting 
of the Charter of William a.id Mary, the Tees for 
certain services of the Judges end Registers were 
fixed by law. Subsequent statutes have extended 
and sdtered tliese provisions. But still there ere 
very many cases, in which the amount of fees is tq 
be settled and determined, without any prov'isioa 
of the statute in that behalf. 

If this be an improper or unsafe state of the Jaw, 
this Respondent is not answerable for it. If it be 
unwise or injudicious,thus to place a public officer 
in a situation, in which he must, of necessity, in 
some cases Judge of tlie amount of his own com- 
pensation, It is not the fault of this Respondent that 
such is his situation. He claims no infallibility for 
his own judgment : he does not deny that his judg- 
ment, like the judgment of other men, may mis- 
lead him, withqutbisknowledffr,in cases in which 
he himself has an interest. But he confidently 
maintains that nothing short of plain oppression^ 
of corruption, and wilful mal-practice can be a 
sufficieoif ground for a judgment aguinst him. If 
there be not a plain and well known law, if any 
thing be left to his judgment and discretion, 
it must be shewn, that he has wilfully and corrupt- 
ly abused that discretion, before this Honorable 
Court can propoQnce on him a sentence of con* 
demnation. 

This Respondent readily admits that excessive 
and extravasant demands of fees for official servi- 
ces, especially if repented and continued, woul(| 
be evidence otcorruption, or mj^hi amount to ex- 
tortipn, if done under color of office. He is entire* 
ly willing to be judged, upon this principle and by 
this rule. If extortion be proved against him, he 
neither wishes nor expects acquittal. But he knows 
that this cannot be pioved against him; and he 
solemnly protests against being condemned, be- 
cause in a particular instance he may have mis- 
j^udged or mistaken his duty : be invokes tiial uni- 
versal sense of justic,e, which dwells in the breast 
c^ every honorable man, to protect him from con- 
demnation, on any such ground as his having re- 
ceived, not an extravagant, but a moderate and 
reasonable fee of office, in a case in which^ whet^ 
ever otheis may think, he thought, and had at least 
some reason for thinking, that such fee properly 
and legally appertained to the office which he held, 
\^eforei«dveitiBgfpere particularly to thecaiif 
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Irtftte^ lA die itrst Ariicle, this Resoondeiit thinks 
it proper to make a fetv farther observations on 
the subject of these special Courts, which the stat- 
ute autnoriyes to be nolden, and which occasion- 
ally are and have been holden^ 

These Courts are holdea^ not for the conven- 
ience pf the Judge, but lor that of the parties. It 
ill the interest of the Judge, of course, that his 
Courts should bT3 holden as seldon as possible, and 
that as much business as possible should be des- 
patched at one Court. Every special Court is a 
new call on his time and attention, and is often at- 
tended with much personal inconvenience to hipi" 
self. The law does not make it his duty to hold 
any such special Courts j but it authorizes him so 
to do, it he see fit, and if the interest and conven- 
ience of parties seem to require it. Thev are 
therefore always holden, when holden at all, not 
for his benefit, but for that of others, From the 
nature of the case, there is some increase of e3c<- 
pense necessarily attending the transaction of busi- 
ness, in these special Couits. The Register does 
not attend these C/>urts, and the services ordinari- 
iy performed by him, are therefoi'e. ^to be procur- 
ed to be performed by some one else. If a letter 
of administration, for example, be granted at such 
a Court, it cannot be presently recorded, because 
the Register is not there to record it. Therefore 
& copy must be taken and certified bv the Judge, 
nnd Kent for, or transmitted to the tlegister ; in 
order that a regular record may be made up :. and 
so of all other papers. The expense of these co- 

eiefi, and other similar small charges, must be 
orne^ either by the Judge himself,' or by the par- 
ty, at whose request, and for whose benefit thev 
are incurred. Hence it has been well understood, 
1^ those who have frequent occasions to attend 
these Courts, that the transaction of bu&iuess 
tliei*ein is liable to be attended with some small 
augmentation of expense ; and informntion of this. 
is ordinarily given to persons applying for such 
Conrcs. 

Having submitted these general facts and obser- 
vations, this Respondofit will novv proceed to a 
more iMrticular statement of the circumstances of 
the case mentioned in the first aiticle. This Res- 
pondent admits, that in October 1816, a letter of 
administration was granted by him to Abel Tar- 
bell, on the estate of Nathaniel Lakin. He admits 
also, that for various fees and expenses, he re- 
ceived of said Tarbell the sum of ^5,58; but he. 
denies, that said sum was paid exclusively for the 
services and duties in the said Article mentioned. 
This letter of administration was granted at a spe- 
cial Probate Court holden for thui purpose only, 
and lor the coavenience, and by the special re- 

auestof said Tarbell. It was not attended by the 
legister; and this Respondent was therefore 
bound to see that proper provision was made to 
take and preserve copies of the papers and min- 
utes of the proceedings, to enable the Register af- 
terwards to make up a proper and regular recoil. 
The papers and documents usually necessary for 
such an occasion, and which this Respondsnt be- 
lieves weie made and prefiared on this oecasion, 
are as follows, viz : A |)ctitioa or memorial for 
the administration on said estate j decree of the 
Judge graiiting admiuistration ', the Letter of Ad- 
kainistration ; . the administrator's bond for the 
(aitbfol discharge of his duty; a warrant of ap- 
praisal ; an order on the administrator to give no- 
tice, prescribing the form, according to the pro- 
visions of the statute; and the notices themselves, 
in triplicate, which are usually made out at the 
Probate OfiEice. The whole expense of obtaining 
these papers, at a regular Prooate Court, in the 
County of Middleslcx, would have been $3fiO ; 
nod in some Counties it'would have ijeen more. — 
The additional expense, arising from the various 



circumstances before meniioned, this being a spe- 
cial Prolmte Court, and unattended by the Regis- 
ter» appears to have been a few cents' lower than 
two dollars ; making in the whole gdj5B. 

This Court therelore will at once perceive) that 
in this case the Respondent, for thC' mere bene^t 
and advantage of the party, assigned a day for the 
holding of this Court, andigave bis own attention 
and time to it, which no law required him to do, 
which time and attentipn thus given, were there- 
fore given enlirelyv gratuitously ; the amounC re- 
ceived beyond the o;^inary sum, being barely suf- 
ficient to defray the expense of the extraordinary 
clerical duty, which the case made necessary — 
And this Respondent now, upon these facts and 
circumstances, cheerfully and confidently submits 
to the judgment and justice of this Honourable 
Court, whether his conduct, in this particular, has 
been illegal and oppressive. The article proceeds 
further to charge this Respondent with having 
subsequently received, during and upon the settle- 
ment of said estate, M'ilfuiiy and corruptly, the sum 
of thirty six dollars and nineteen cents, which, as 
it is alleged, is more than the legal fees in that be- 
half accruing and arising. Here, as before, this 
Respondent has great difiiculty in answering the 
charge, because it is not definite and particular.—- 
But he alleges and avers, that he received no ille- 
gal fees whatever, and that his own fees^ the Reg- 
ister's fees, and as he believes, the expenses of an 
application to the Court of Common Pleas rela- 
tive to this estate, together make up the sdm of 
^35,24 ; which are chained and allowed in said 
administrator's account. And it appears from the 
record, that for the accommodation of the parties, 
this Respondent held six special Courts, for the 
transaction of the busfnoss of this estate. For a 
more minute and particular answer to this part of 
the article, the Respondent must reserveliimself, 
till he shall be better and more fully informed of 
the particulars, on which the charge itself is found- 
ed. The onlv remaining charge in this article, is 
that which alleges, that this Rcs(>ondeatdidj'efuse 
to make and deliver to said Tarbell an account of 
the itemit, for which said sum of ^5;58 wsa 

Said, though thereto by the said Tarbell i*equ€sted. 
'o this the Respondent can only say, that he has 
no knowledge or recollection of any such demand 
and denies that any such was ever made. He could 
possibly have had no expectation ,if he had the wish, 
of keeping any thing secret by such refusal, 
as the amount of the sum received by him was of 
course to be entered in the administrator's account 
nor was there any motive for any concealAient 
whatever. If there be any evidence therefore of 
the fact thus alleged against the Respondent, il 
must be founded in mistake or misapprehension^ 
and this he confidentl^^^sts he shall be able to 
shew, when he shaU^f^H^furmcd'of the nature 
of such evidence, and vvMrit is. At present he is 
wholly unapprised of any such evidence. He is 
perfectfy conscioiiSt Chaitfif fact is not as is cbarge<iy 
and heshall meet the evidence, therefore, wnen 
it IS produced, in such manner as may he in his 
poiver.'This Respondent has now gone through the 
observations, which he wishes to sutimrfon this 
first article of Impeachment. He has stated no 
tact, which he doesnotbelieveto be true, and which 
he is not willing to maintain by his oatli, if so re- 
quired. And he avers, that he is not guilty of the 
misconduct or mal-administration charged in this 
first article, or an^r part thereof. 

The second Article of Inipeachmentcbnrges the 
Respondent, with having transacted Probate bu- 
siness, at a time nnd place, other timn such as are 
ahthorized by law ; and, also, with having receiv- 
ed illegal fec9, for certain Letters of /Gruartiiai - 
ship, granted to Lem^tel Pcu-ker^, over the perftoiis 
and estates of John F. ifhepkerdj John Wteptteed, 
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and Francis Shepherd, For fdk answer to the first 
of these cbarf;es, the Respondent refers to what 
has been stated in the answer to the first Article. 

As to the second, he admits that on the 29th of 
June 1818, he did grant Letters of -Guardianship 
tp the said Parker^ over the persons aforesaid, 
ajid did receive fees therefor ; bat he denies that 
he -received any illegal or improper fees what- 
ever. 

The facts and circumstances attending this traas- 
actton are subst^ntiailv as follows. Alwut the pe- 
riod alluded toy thei'e lived in Pepperel, one John 
F. Shepherd, 'mentioned in the article. He had 
a wife and V^o sous, John Shepherd and Francis 
Shepherd. These sons were supposed, b)r reason 
of mental dehiUty, to be incapable of taking care 
of themselves, and as the father was a spendthrift, 
the family either then was, or expected soon to be- 
come a charge upon the town. An annuity had 
been given to Mrs. Shepherd, the wife of John F. 
Shepherd, by the will oflier father. The over- 
seers of the poor of the town of Pepperel were de- 
sirous of securing this annuity, so that the annual 
payments should not be wasted, by the said hue- 
band, but appropriated and applied to the mbinie- 
nance of the wile and family. They deemed it pro- 
per to take legal advice on this subject^and applied 
to this Respondent, as a practising lawyer, lor his 
opinion in the case ; ^^'hich opinion he gave, and 
chained and received therefor a proper ana just 
fee. Finding that the overseers, as such, could 
exercise no authority or interference in the case, 
an application was then made to this Respond- 
ent, as Judge of Probate; for the appointment of a 
Guardian over the tbiee Sfaepheras, the father as 
a spendthrift, aud the sons as persons, non compotes 
fnentis. An inquisition issued on this application 
in common form, and bein^ returned, and no ob- 
jection' being made, the said Paiker was appoint- 
ed Guardian over these persons. No person ap- 
peared to resist the ap|)licHtion, and it was accord- 
ingly granted, in usual form, and as matter of 
coarse. Being thus appointed guardian, the said 
Parker had further occasion for legal advice and 
assistance, with respect to the manner in which he 
should secure the aforesaid annuity; a subject 
which had no manner of connexion witn any tiling 
which hadcomeoi-which was likely to come,beforc 
tliis Respondent as Judge. ; and oii this subject, the 
said Parker drsired, and this Respondent gave, 
us well he might, advice and direction as Coun- 
sel ; and cluuged and received therefor, as well 
he might, a proper and reasonable fee. And this 
Respondent doth not knotv, but he supposes it pro- 
bable, that these fees were paid to hini,at the lime 
wiien the said Parker paid the official fees for bis 
letters of Guardianship. Whether this Re^pond- 
eat gave any receipt therefibr, he doth not remem- 
ber and cannot say, iaH|i>tli he. know, nor can he 
say, precisely, what j^irlie charged and received 
for iiis advice as atoresaid. The official fees for 
the said letters and other necessary papers, would- 
be j^l9,80; the sulditional expeubc, it being a 
special Court, would probably be two or three 
dollars, and the difi'erence between the amount of 
these sums, and the sum paid by said Parker, was 
the aniuunl due from said Parker to this Respond- 
*>nt persoaally, for professional advice and direct- 
ion as aforesaid. Whether this Respondent had 
a right, in tliis case, to give professional advice, of 
which however he supposes no doubt can be reas- 
onably entertained, is a question, which does not 
at present aiise. j4c is charged in this article, 
with having demanded and received illegal fees of 
othce ; this charge he utterly denies, and it cannot 
be made good by now contending, that although 
he did not officially receive any excees of fees, yet 
that he did receive in anothtir capacity raouey, 
which he had no right to receive. Reserving 



1 1 therefore j for a subsequent part of hid answef any 
I observations, which he may wisli to submit on the 
charges of havinj? acted as counsel, in certain ca- 
ses, the Responoent concludes his answers to this 
article by averrino, that he is no wise guilty of the 
misvondnct ana ffaal-administration charged 
therein. 

The third, fourth, and fifth Articles of Im- 
peachment, respectively charge the Respondent 
with having halden Conrts in an illegal manner, 
and with having received illegal fees, in the eases 
of Benjamin Dix, administrator of Eri Rogers, 
Joseph Butterfield, administrator of Simeon 
Brown, and Lucy Allen, administratrix of Shobal 
C. Allen. For the general principles and observa- 
tions applicable to these cases, the R *spondcnt re- 
fers to what he has said in answer to the nrst Article. 
He wholly denies,that he has holden any illegal court| 
or received any illegal fees, as set forth in the 
third, fourth and fifth Articles, or either of them ; 
and savs, he is not guilty of the misconduct and 
mal-administration, as charged in said Articles, or 
either of them. > 

The sixth Article of Impeachment, advances 
against this Respondent an accusation of great im- 
portance, and of a roost grave character. 

It charges him with having been of counsel, and 
of having received fees, in a case pendinc in his 
own Court, before himself as Judge;&£ with having 
taken a retainer to carry on, before himself, and r 
and to prosecute to a successful issue a legal pro- 
cess, in which there were adverse paities andf ad- 
verse interests. It alleges in particular, thnt on 
the 23d day of May 1865, he was retained in behalf 
of Maiy Trowbridge, as her attorney, to procure, 
in the Probate Court, the assignment to his client 
of an estate, of which she and her sister %vcre co- 
parceners; and that he, as Judge of said Court, on 
the same day, did issue his warrant, for the ap- 
praisement of the estate, as prepiratorv to a final 
judgment in the case. It is not indeed further ex- 
pressly said, that he did in fact, render a final judg- 
ment, in the premises, in favor of his client ; but 
the general complexion of the article is such, as to 
make a clear and decisiv.e impression, that this 
hespondent had been of Counsel, and laken fees, 
on matters judged and to be judged between party 
and party, in his own Court, and before himself. 

The Uespondent cannot but kno%v and feel, 
how unfavorable an impression, such a charge, 
sanctioned by the House of Representatives, must 
necessarily make, on his case and on his character. 
And he cannot but most deepiv lament,that ihatHoa, 
House should have given the sanction of its ai^* 
thority to a cWrge of sudi enormity against liin, 
without a somewhat more exact knowlcc^e of th« 
facts attending the transaction. And this Respond- 
ent cannot but perceive clearly, and feel most sen- 
sibly, that however innocent he may be, of the 
matter of this charge, and however clear he may 
now be able to make his innocence appear, he stiii 
is a great and* distressed sufferer under the efi'ect 
necessarily produced, by the mere bringing of buch 
a charge, on such authority, against liim. 

A short narration of the facts, connected w ith 
ihe subject of this Article, will put the Honorable 
Court m possession of the case, as it actually ex- 
ists. 

The Respondent, Ions before he was appoiated 
Judge of Probate, bad oeen Counsel for the said 
Mary Irowbridge. She lived in Groton, and uiih 
her sister, the wife of Francis Champney, who li- 
ved in Mew Hampshira, was coparcener of the es- 
tate alluded to, inlierited from Iheir ancestors. 

The sisters were not on terms of amity or intej*- 
course. The said Mar}' was in possession of the 
estate, and her sister's husband demanded ren^t, for 
bis wife's pA't of it. Thti said Mary objected pay- 
ing rent, but as rent was still iusistc&i ou, she v\ibh*' 
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•d to obtain a Mverancc and division of the prop- i 
erty. The Respondent wrb applied to, on her be- ) 
half, on this occasion ; and he, for a long time, 
endeavored to obtain, either ^st severance of the 
property by acreement, or some other amicable 
adjustment of tne difficulty. For this purpose, a- 
mong other services, he made one journev to New 
Ipswich, in New-Hampshire, where Cfhampney 
lived. These attempts proving all ineffectual, 
nothine remained but to resort to, legal process, in 
order that the land might be either divided, or as- 
signed to one of the sisters, according to the pro- 
vision of law. Before the petition for this pur- 
pose was however actually presented to the Court 
of Probate, the Judge of that Court died, and this 
Respondent was appointed in his place. Having 
accepted the office, he immediately informed the 
parties in this case, that an embarrassment had a- 
risen, and that he was, of course, indisposed to 
take Judicial cognizance of a cause in which he 
bad been counsel. And yet this Respondent sup- 
poses, that if no other arrangement had been a- 
ciopted, it would have been his duly to have grant- 
ed the common processes, and to have rendered 
judgment in the case, at least jpro/orma, so that 
the parties might have taken the cause to the 
higher Court; for otherwise he dotli not know 
bow tlie parties could ever obtain their rights, as no 
particular provisions, for such aca^e, then existed, 
as far as this Respondent knows. In point of fact, 
however, he never did adjudgo^ tbe cause, even 
pr0 forma, nor do anything further in the premises, 
except as hereinafter stated, and by the express 
desire of both parties. Both parties well knowing 
his situatiota in the case, and being now desirous 
of putting an end to the controversy, agreed that 
the laud should be appraised by competent judges, 
and the moiety of one of the sistkrs conveyea to 
the other, by deed, for such sum as tliese apprais- 
ers should award. It was agreed also by the par- 
tiesy that this Respondent should designate the ap- 
praisers, ai^d he aid so, and a formal warrant was 
issued, that they might be sworn. They. appraised 
the land, the parties were satisfied with the ap- 
praisement, and deeds were executed releasing and 
conveying the moiety of Mrs. Champney to Mary 
Trowbridge. 

This is the whole and true history of this trans- 
action ; and surely this Respondent may be allowed 
to express his regret and astonishment, tliat such 
an occurrence, fifteen years after it took place, 
without complaint or suggestion from the parties 
concerned, should now be made the foundation of 
soch a charge as the Honorable House of Repre- 
sentatives have, in this Article, exhibited against 
him. And he avers that he is in nowise guuty of 
any misconduct ur mal-administration, as charged 
against him, in this sixth article. 

The seventh article accuses the Respondent, of 
having given advice and counsel, to one Whiting 
the euaraian of certain waixls, in and about the 
sett^ment of his accounts, as such guardian. This 
Respondent admite, that it is very probable that 
be rendered certain professional services to f aid 
Whiting, as guardian, as well he might do, for 
which he charged and received the customary fees ; 
but he wholly denies that he was counsel of, or re- 
tained for, said Whiting in any controversy before 
him, in which' said Whiting was party, or tliat he 
in that case, or any other, acted as counsel in iiny 
matter in judicial controversy before himself ; and 
he denies that he charsed said Whiting fees, as 
counsel, for any act or thing proper to be done by 
him as Judge ; and in as mucn as the said Article 
does not state in particular, who the wards were, 
•r what the advice was, or what circumstances ex- 
isted making it improper in the Respondent to give 
professional ad vic'e in the case, he must reserve a 
more particular answer to this Article, till he shall 
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be more partieularly informed of the matters, of 
which he is herein accused ; and so he saith that 
of the misconduct and mal-administration charged 
in said seventh Article he is in nowise guilty. 

The eighth Article alleges, that in Nov. 1818, the 
Respondent, advised with and directed one Josiah 
Crosby, as his attorney and counsel, concerning 
the senlcment of a certain account, then and there 
to be settled by said Crosby before him as Judge ; 
and that theRespondent received two dollars there- 
tor, and allowed it in the account. 

This Respondent saith to this charge, that he 
has a very imperfect recollection of the transac- 
tion referred to in this Article. He is confident 
th;iit at this time, he gave no advice to any execu- 
tor, administrator, or guardian as such, in any civ- 
il action, and that he cnarged and received no fee, 
or compensation as counsel, for any thing which 
he ougnt to have done as Judge. He thinks that 
he recollects that the said Crosby had ipome indi- 
vidual personal interest connected witli^ the es- 
tate, of which he happened to be administrator ; 
that in relation to that interest, he wa^ asked for, 
and gave professional advice, as well he might do» 
Farther than this he has no recollection. He 
must watt therefore the development of the cir- 
cumstances in the evidence ; perfectly satisfied 
that if no more thnn the truth appears*, nothing 
can be substantiated to impeach nis integrity or 
the propriety of his conduct. He says, therefore, 
that he is not guilty of the misconduct and mal-ad- 
roinistration cnarged in this eighth Article. 

As to the matter charged against this Respon- 
dent in the ninth Article, he saith that he denies 
the existence of any such occurrences or circum- 
stances, as are therein mentioned and saith he is 
not guilty, in manner as charged therein. 

The tenth article of impeaclMneot charges and 
accuses the Respondent, in substance as follows, 
viz. that he advised with and directed one Peter 
Stevens, as Attorney and counsel of said Stevens, 
upon the subject of an administration on the estate 
of the father of the said Peter, then lately deceas- 
ed, and received two dollars therefor. This Re- 
spondent contends that this Article, like several 
of the foregoing, contains no allegation of anyof- 
(ence or misconduct in the Respondei^t. Why 
might not the Respondent give advice to the said 
Stevens, as well as to any other client P It is not 
alleged that any application was pending before 
this Respondent, or that he was called on, official- 
ly, to do anv act whatever for or affecting the said 
Stevens. It is jiot said even, that, said Stevens 
was an admiaistrator, or had occasion for any of- 
ficial act of this Respondent whatever. 

This Respondent, nowever, does not refrain,aot- 
withstanding the obvious insufficiency and nullity 
of this Article, from siatin^the tacts in relation to 
the case, which he suppoflps alluded to. Peter 
Stevens mentioned in the Article, had interfered 
and intermeddled with the estate of his father, 
Simon Stevens deceased. He was, in conse- 
quence thereof sued as executor de son tort. Be- 
ing thus sued, and judgment obtained against him, 
he applied to this Respondent for advice, how far 
he could still protect himself, by taking out letters 
of administrauon. This Respondent gave him 
such advice as he thoaght correct and proper, and 
there the matter ended. Stevens never was ad- 
ministratoi of his father's estate, and of course 
never applied to the Respondent as such. The 
Respondent knows no other fact material to a full 
understanding ot this transaction ; be avers, that 
his conduct in the premises was every way - cor- 
rect and proper, and that he is not guilty of any 
misconduct or mal-adihinistraiioa as charged a- 
gainst him« in this tenth article. ' * 

The charge contained in the eleventh article, is 
that the Respondent, in April 1818, gave advice to 
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one Josiafa Lecte, lis administrator of Josiah 
liocke deceased, relative to as administratioa ac- 
•DUDt ; and received tberefer five dollars. The 
Respondeat in answer to this charge saitb, that as 
fiur aa be resaembers, be did render and |>erforin 
eenaia professioaal services for the administrntor 
^ this estate, as well aad lawfully he might do ; 
«t being relative to no auuter in controversy io bis 
^^tmrtf or ia wliich be was not as competent' as 
oiher couflAel, to give advice aad assistance. He 
:aaitb> therefore, that of the matter charged in thi& 
•article, be is not guilty. 

The Respondent now proceeds to the tweKih 
;Articleywbich charges and accuses him as fol- 
lows; vis. thak*' he, in June 1815, at Framing- 
iiamV in said County of Middlesex, one Alpbeus 
Ware, who before had been, and theb was guar- 
dian, of one Jotbam Breck, a person ncn compos 
m/ais, being dbout to present bis account of nis 
gdudianship,of bis said ward for allowance, and 
thereupon a controversy having arisen between 
the ssid Ware and one Nathan Grout, wh^ as one 
of the overseers of the poor of the towni&ivhicb 
eaid Breck had bis settlenient, attended sni Conrt 
-to examine said accounts, respecting some prop- 
erty lielonging to the ward of said Wdre, and 
thereupon the said Prescott, overhearing the con- 
versation between 4he said Ware and the said 
Grout, respecting said ward's estate, proposed to 
advise and instruct tbem JCbecein ; and thereupon 
the said Prescott being then and there Judse as 
aforesaid, did advise with and direct the said Ware 
-andOrouttCOBcerningtlie settlementof the account 
nforesaidi and tbe interest and estate of the said 
ward, and! the guardianship-of the aforesaid Ware, 
tind the said acceuat thereaftej:, ontlie day afore- 
said, was swornto by the -eaid Ware, and was ex- 
amined and with the consent of said Grout, was 
^Howed by the said Judge ; and the said Prescott 
then and there first demanded of snid Grout, as 
X^a for advice and counsel as aforesaid, the sum 
oTfive dollars, and upon the refusal. of said Grout 
top'iy the samCa (be said Prescott demanded the 
•eamc of the said Ware , and the said Ware ob- 
jecting'totlie payment tiherexjf, the said Prescott 
then and there proposed teilte said Wane, that if 
he would pay the said sum of five dollars, lie 
wrould in nis said ofiice of Judse, insert aad allow 
tiie same to the said Ware, in nis said accoimi 4»f 
Guardianship, then before sworn to, and with the 
consent of said Groat, allowed fay tho said Jud^e. 
And the said Ware tlien and there atill objecting 
thereto, becaose the said account as allowed, had 
been censeuted to by the aforenamed Grout, ac- 
ting as overseer to the poor as aforesaid y the said 
Fsescott insisted on the payment thereof, and to 
overcome the objection <}f said Ware thereto, stat- 
ed to the said Wat e, tiat * the ovorseers of 4iie 
poor need know noili4§ about it.' And the said 
Ware then and there, upon the urgei^ and repeat- 
ed demands of the said Prescott, and upon his 
proposition to insert the same charge m tlie guar- 
dianship account aforesaid, and to allow the same 
wi;l)ont tlie knowledge of the said Grout, did pay 
tothe said Prescott the said sum of live dollars.-^ 
And thereon tlie said Prescott did insert by inter- 
lineation a charge, of five doHars, for the money so 
paid to him, as aforeeai^ in tl>e guardianship ac- 
count of said Ware, and did pay siiid allow the 
name accordmgly.'* 

Before proceeding to remark on the substance 
of this charge, or on the manner, in which it is ex- 
l^ressed, tlie Respondent will lay beiore this Court 
a concise history of the facts, as tliey exist, and as 
he expects to .l>eabh! to make lliem appear. At 
or near tho (ime mentioned in the article, the said 
Ware thereif«*nientioiind w;ts about to present, for 
gllowance, to the Probate Court, his account, as 
fiuiMrdian of one fircck. a person nonwmpo* men' 



Hx, Be had exhibited the account to the Over- 
seers of the Poor of the town, for their examina* 
UoB. No law requires this ', yet it is often recom- 
mended to be done, for better security against th^ 
allowunce of unjust aeconnts in such cases. These 
overseers had examined the account, and were 
satisfied witli it, and had signed a certificate to 
that efi*ect; and the account, when presented was 
unebjected to, and appearing to be regular and 
correct, would be allowed ol course. Ware th« 
guardian, presented this account for allowance, at 
Framingbam, at the time mentioned in the article. 
Grout, wlio was one of tlie overseers of the poor, 
in the town where Breck lived,happened to be pre- 
sent at Framiat^ham, either accidentaliv, or onae- 
oo4int ^ other business in the Probata Court. An 
before observed, there was no objection to al'ow- 
ing and passing; the account, and it was matter of 
course, that it should be done, and4bat the com- 
mon order and decree shouki be drawa up by tbe 
Register. Ware then applied to the Respondent, 
for advice and information respecting certain notes 
of hand, in which his ward was interested. Tlie 
circumstances attending these notes were these.— 
Breck, the ward of Ware, had sometime before,^^ 
probably before the guardianship, given a deed ot* 
certain land to two men of the name ^f Bridgn, 
Breck's wife had refused to relinquish her dower 
in the land ; the purchasers therefor^ had given 
notes for the purchase money, payable when she 
should so relin<]uish. Sb^siill'declinine, the object 
of Ware's inquiries was to learn, in what manner 
the purchasers could pay the purchase moneys 
with safety to themselves, notwithstanding this her 
refusal to relinquish dower or how to furnish them 
an indemnity. On this point Ware asked adviee 
from this Respondent, and as the Respondent <6op- 
posed, asked it of him professionaUy, and as a law* 
yer. The case had nothine to do with any official 
duty of the Respondent. He was not bound to 
give advice to guardians what processes to insti- 
tute in the Courts of law, or what other remedies 
to pursue to obtain the property or assert the 
rights of their wards. He never imagined that 
Vvare expected this advice of him as Judge of 
Probate, it being so entirrly and exclusively a case 
for professional advice, and not for-o£Scia| direc 
tion. Having given this advice, he exfiected of 
course to be paid for it, like other counsel, and 
although Ware manifested somtf reluctance, he 
p«>id it, nevertheless, and it was allowed to nini^ 
and as the Respondent supposes properly allovred, 
in his account ; and the Respondent was happy af- 
terwards to learn, that by following the advice tlins 
by him given the object sought had been obtained. 
The Respondent avers upon bis veracity and con- 
science, that he was conscious of no illegality or 
impropriety in this matter. 

It appeared to him a very proper case, for the 
guardian to a«:k and obtain professional advice ; 
indeed he could hai-dly proceed without it It ap- 
peared to him, most clearly, that it was proper and 
competent for him to give such advice ) and , of 
course if the advice was necessary and piopcr, tlie 
catpense of it was to4)e allowed, like an^ other ex- 
pense, in the account. Whatever-opinion may be ' 
noiden of the prudence of this transaction, in a 
matter so inconsiderable, this Respondent de- 
clares, that he was wholly mnocent of any improp- 
er or corrupt motive, k never occurred to -bim 
that his conduct, in this case, Inight be questiona- 
ble, or that it woiild expose him to any crimination 
or suspioion whatever. If he acted wrong, it was 
merely and entirely an error of jud?men<, foe 
which he hopes the candid interpretation of this 
Court. But he contends that he h:>s been guilty 
of no misconduct or ninl-administration whaieter. 

The only official act done by him in the casewa^ 
allowing the fiv« dollars paid by Ware for ilie ad' 



TRtAL OF JUDGE PRESCOTT. 



23 



viee. •- Before tl»i4 is made ont to be misconcluctor 
corruption, it must appear, that this Respondent 
knew, that Ware, as guardian, had nojuccasion to 
lay out that sum for such a purfiotie ; or that he 
procnred him to lay it out, for nis, toe Respond- 
ent's own benefit, stilt knowing that tliere was no 
JHSt and proper occasion for it. But this Respond* 
e«t avers, that it was a fit and proper case, at least 
in his opinion, for the guardian to take advice ; 
that the sum paid by the guardian was reasonable, 
and that therefore it was properly and justly al- 
lowed.- AikI this Respondent doth utteny cleny, 
and if this Conrt would allow him, is ready to 
maintain this denial by his oath, that he ever, in 
tke first instance, proposed to offer this his advice 
while unasked, or that he interfered in the con- 
versation of the parties for the j>urpose of offering 
such ftdviee ; or that he ever said or intimated to 
the said Ware, that the transaction might or could 
be kept secret from the overseers. 

The Respondent hopes he may be allowed to in- ; 
voke the caution and candor of the Court, ia re- 

Sard to charges, to which the zeal of willing and 
eated witnesses appear to have given great col- 
oring, and which therefore might produce ah un- 
jast effect, on the Respondent's case, unless di- 
vested of that coloring and examined in tkeir own 
nature and character. This article would repre- 
sent the Respondent in an odious and disgusting 
pMiInt of view, independent of any legal crime or 
official misconduct, ft tvould hold hiih forth as of- 
ficioustty overhearing other persons' conversations ; 
as volunteering and obtruding his professional ad- 
vice, on those who do not wish for it ; as not only 
'-a&kin^ a fee, but as, in aq extraordinary manner, 
insisting upon it, and being urgent for it ; ^nd, fi- 
nnlly, as allowing the item in the account by inter- 
Imeatfon, as if a sort of forgery had been added to 
his other crimes. 

The Respondent means not to complain ; but he 
does most solemnly adjino this high and Honorable 
Court, not to adjudge liim gailty till some substan- 
tial act of wilful and corrupt misconduct be proved 
agAinst him. 

He trusts that his judges will examine into the 
substance of the chaigcs pi*oduccd ; that they will 
judge him by the plain standard of the law ; that 
they will require a we!l proved case of legal mis- 
conduct and maladministration, before they con- 
demn him; and that they will not judge hira bv 
any incidental or unessential cii'camstances,wliich 
may consist merely in peculiarity of manner, and 
which are often easily misrepresenicd, and diffi- 
cult to be disproved, even when wholly unfounded. 

With respect to giving advice to administrators, 
executors and guardi ins, generally, this Rcs|M>nd- 
ent supposes that every Judge of Pit>bate in the 
Communweaith, who was a practising lawyer, be- 
fore the late law, gave such persons advice and 
professional assistance, as freely as to other per- 
sons, except in matters of controversy coming be- 
fore them as Judged. If an administrator wished 
to sue a note, or a bond, or to defend a suit on a 
note, or on a bond, or to do any other act or thing 



requiring counsel, this Respondent knows no rea- 
son, nor any practice, rendering it improper for 
sut'ii administrator to aooly either to the Judge or 
Register of Probate, auJ Ittr them to afford such 
assistance and advice. The law by the recent 
stature, has made a pailicular provision, as to some 
cases in this respect. The Respondent has no 
fiult to find witli this statute, but the very^ pass- 
ing of the law proves, what was understood 
to be le:;al before. The Respondent therefore 
fiaitli, that he isnot guilty of the misconduct or 
mal-administration charged in this twelfth Article. 
The thirteenth article charges the Respondent 
with having been cmmsel for one Susan Clapp, ad- 
■tittistra^ix of Jeremiah Clapp, about' and con- 



cerning said estate, hn4 with Jmviiw^ as hir coun- 
sel, as aforesaid > received a fee or three ddlars. 
The Respondent wholly denies that this articia 
contains a char^ of any legal erima whatever, or 
any thing to which he eaa prc»|ierty answer. Ia 
pomt of fact, however he believes that he nevar 
did receive any fees^as couns^L of the said. Snsaa 
Clapp On any account whatever. He therefore 
denies ail the matt^ of fact contained in sahl Ar* 
ticle. He believes that the said Snsan did settle 
an accjount before him, as AdtoiniMratrii of said 
Jeremiah ^ titai for the tr&esacUoa of this basi- 
ness, for her special aeeommodatioa,, two speeial 
Probate Courts were holdea^ and he thinks it 
probable, fok* -reasons already given- in answerhiC 
other articles, that two or three dollars additiensl 
expense might he incurred, bjrthe hoMiag of said 
Courts^ and (nay have heenoaid by said Adninis- 
tmtrtx. But a^ wholly aefiies having bisenof 
c4)unsel for s^id Susatt, or having received any 
fees as such ; and says therefore thatof the matters 
and things in this article contained he ht^ot guH«> 

Thelourteenth article charges ami aecasesthia 
Respondent as follows, vix..that << he being Judge 
as aforesaid, became and was the counsel of 
one lohn Walker, administrator of one Jofaft 
Walker, deceased^ and on tlie first day of A- 
pril, 1815, did advise with and direct the sahil ad- 
ministrator, respecting his administi'ation on 8ai<i 
estate, and did demand and reeeivd as fees- there* 
for. of and from sard administrator the son of five 
dollars, and the said James Prescolt, being Judge 
as aforesaid, on the first day of June tSlfi, did fnrw 
ther advise with and direct said administrat<orjan4 
as his counsel and attorney, of and eoncerniiig his 
administration on said estate, and did demamfand- 
ru'ceive, as fees therefor of and from said-adminis*. 
trator, other artd Hirthcr sums o( money, amountina 
in the whole to the sum of Id dollars,, and the saia' 
Prescott being and coutintiing Judge as aforesaid^ 
on divers days and times; between tnesaid first day 
of June aforesaid, and the seventeenth day of Ma|r 
next after, did, as counsel and attorney ef said ad<^ 
ministrator, advise with and instruct him in the 
further adMiirtistrmion of said estate and for his 
fees, for his advice and instruction and counsel, as< 
aforesaid, the said Prescott did demand and re- 
ceive, of and from said udmiuistrator, other large* 
sums of money ; to wit, in tlie whole ,the sum of one 
hundred and tWentv dollars; and the said Prescott 
thereafter in said otlSce of Judge of Probate, did 
allow all ttie aforesaid sums to the said Job a Walk -^ 
er, in the settlement of his administration of tlie 
estate aforesaid." 

As was observed in relation te the last preced- 
ing Article, th^ Respondent perceives in this no: 
charcfe imputing any legal offence whatever. In 
i-elation to the cstse, i^pposed to be alluded tb, lie 
remembers, that the admini^racor of John Walk<* 
er had various controversies and concerns in law, 
in no w-iy connected with any oAici<«l duly of this* 
Respondent; that this RespondCHft was retained 
artd acted as counsel for the said administrator, ia 
these concerns, for which he was paid, as far as he' 
remembers, by sums similar to the small sums 
mentioned in this Article. And as to the sum -of 
one hundred aud twenty dollars mentioned therein^ 
this Respondent recollects, that a suit was brought 
in the Circ^iit Couit of Common Fleas, bv one 
Hopkins n^ainst Benjamin ThofHfsorti James Walk- 
er' and Jisse Dean ; th.it this Rvspond^nt was re- 
tained as Counsel on behalf of the defendants; 
that it afterwards appeared that the heirs of John 
Walker would be eventually the sufferers, if a re- 
covery were had against the defendants ; and that 
therefore the said adminiMi-ator requested this 
Kespondent to continue to conduct thedefeifce, at 
the expense of said eisiate, which he did, and ta 
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tVie end, he rendered a iost and true account of his 
fees therein to said Walker, which were paid and 
he presumes were afterwards allowed, like other 
stmilar charges, m the settlement of the account. 
And so the nid Respondeni saith that he is no way 
guilty of the misconduct or mal-administratieu, 
charged in said Article. 

The fifteenth and last article of these charges 
alleges, in substance, that the Res);>ondent permit^ 
ted himself to be retained as Counsel for tlie exe- 
cutrix of Jonas Adams, and did act as such, in ad- 
vising her in relation to her liability as executrix, 
for the support of a person supposed to be charge- 
able on the estate, for which advice he received 
$5y and subsequently for similar advice on the 
same subject ^10 more ; which said sums were af- 
terwards allowed by him in her account as execu- 
trix. 

The Respondent in relation to this article has in 
the first place to remark, what has been already 
observM] in relationto more than one of these ar- 
ticles, that be doth not perceive what crime or of<> 
lence was intended to be imputed to him bv this 
chaise. — He presumes it was as proper fornim to 
^ive professional advice to an executor or admin- 
istrator, as to any other clients, unless it were for 
some matter pending before him, in his official 
character, and in wbtch there was a controversy 
between adverse parties. Executors and admin- 
istrators on estates, in their controversies with oth- 
er persons, and in a ereat variety of legal ques- 
tions which arise, altnough the will unght have 
been proved before this Kespendent, or the ad- 
minislration granted by him, have nevertheless, in 
tiiBse snbsequently arising controversies and ques* 
tioRS, ne more connexion with this Respondent in 
his official character, than with any other Judge 
of Probate in the Commonwealth. 

In point of fact, this Respondent remembers, 
that the said executrix did apply to him, not for 
any official act to be done by him, nor for any pro- 
cess or proceeding in the Probate Court, but for 
certain legal opinions to be given by him as a law- 
yer on questiens, in which she was interested. — 
These opinions he gave, and was paid for them, 
and he presumes the sums so paia were allowed 
in her accounts. 

And the Respondent sailh, that he is not guilty 
^of any misconduct or mal-administration in his said 
office, as charged in the fifteenth and last article. 
This Respondent lias now laid before this Hon- 
orable Court such facts and circumstances by way 
of answer to the charges exhibited ag|ainst him, 
as the time allowed him would permit. These 
c'larges extend over a period of sixteen years, they 
relate to very various transactions, and are some of 
them accompanied with circumstances now proba- 
bly forgotten. He trusts tlie Court will make due 
allowance for considerations of this nature and not 
expect from him more minute details of transac- 
tions long since past, than he may reasonably be 
supposedcapable ef making, after such a lapse of 
time. 

The Respondent is not insensible to the effect, 
which the exhibition and publication of these 
articles have necessarily produced on the public 
sentiments He has nevertheless cautiously refrained 
from any efiert to control or counteract that effect. 
Called upon constitutionally to answer before this 
high Court, he has forborne all appeal to any other 
tribunal; satisfied that if his constitutional judges 
shaU pronounce him not guilty of the crimes and 
the misdemeanors of which he is accused, an 
impartial and enlightened community will cheer* 
lully do justice to his reputation and character. 

He now earnestly entreats of this Court a pa- 
tient and unbiassedf examination of his case. If 
any one of its honorable members should havecon- 
ceived against him or bis case any prejudice of 



whatever sort, he wonld solemnly call upon Irim to 
guard against its effect upon his judgment. By 
the law, which is hist and impartial; by the law, 
which knows neither favor nor affection, nor pas- 
sion nor prejudice; by the law, which helds its e- 
qnal and sovereign authority over him and those 
who are now to judge him; by -the law^ which in its 
benignity considers all men innocent, till they are 
proved to be gnilty ; by the law, this Court has, in 
the presence of God, solemnly sworn to try and 
judge him. — He now awaits the result, with deep 
concern^ but not without com|)osure ; with a con- 
fidence 10 these his judges, which bids hUn to hope 
assuredly for the best ; and with a consciousness 
of his own uonghtness and integrity which will be 
sufficient with GUxi's blessing to enable him to sus- 
tain the worsL 

JAMES PRESCOTT. 

Mr. KING, chairman of the managers, 
said that the committee appointed by the 
House of Representatives to conduct the 
Impeachment against James Prcscott, 
Judge of Probate for the County of Mid- 
dlesex, having heard the answers of the Res- 
pondent to the several articles exhibited 
against him, would report said answers to the 
House of Representatives, that they might 
make their replication thereto. 

The President inquired whether the man- 
agers would propose any time for offering 
their replication. 

Mr. KING, after being informed that the 
Court would sit in the afternoon, replied that 
the managers would be ready to file the 
replication at 4 o'clock. 

The president asked if the managers, or 
counsel for the respondent, had any motion 
to submit. 

Mr. KING requested that if the subpoenas 
for the witnesses summoned on the part of 
the prosecution were returned, the witnesses 
might be called, in order to ascertain whether 
they were all present. 

The Clerk called them accordingly. 

Mr. WE6&TER said he did not hear 
Nathan Grout answer to his name. The 
Respondent considered his testimony to be of 
great importance to his defence — he would 
therefore inquire of the honourable mana- 
gers whether they expected the attendance 
of this witness. 

Mr. KING answered that he was regularly 
summoned, and he knew of no reason for 
supposing that he would not attend. 

It appeared however, upon the clerk's 
reading the return of the subpoena, that thc^ 
witness was ill, and would not be able to 
give his attendance. 

Mr. WEBSTER then asked the manar 
gers if they had any objection to taking his 
deposition under a commission from the 
court. 

Mr. KING said the managers would take 
the proposition into consideraticm, and if the 
witness should net come, they would give an 
answer to the Respondent's counsel tomorrow 
morning. 
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• [It was afterwards agreed that the deposi- 
tion of^athan Grout, taken in the manner 
hereinafter described, should be received as 
eyidence in the case.] 

The Court was then adjourned to the af- 
ternoon, at 4 o'clock. 

[The Senate Chamber during the recess had 
been arranged for the expected tnal, and tiie seats 
were accordingly occupied as follows : The Sen- 
ate , as Judges, sat in two carved lines on the far- 
Uiest side of tne Chamber, fronting the entrance* 
The rear line was considerably raised, so that all 
the Judges could see the witnesses as they were 
brought upon the stand, and be seen b^ them face 
to face. The President's Chair was in the centre 
of the second line, and somewhat elevated above 
it. The Clerk's desk was m the centre of the first 
line, directly before and under the President. In 
front of the President, on the opposite side of the 
Chamber, a few feet from the entrance, was the 
witnesses' stand ; — on one side of which at a little 
distance, was a long table with seats for the seven 
Managers, facing the Senators on the President's 
right — and on the other side a similar table and 
seats for the Respondent and his Counsel. At 
right angles with t^ ese tables, and between tk»m 
and the seats of the Senators, were two smaller 
tables facing inwards so as to complete the out- 
line of an area, square at the bottom and semicii>- 
Gttlar atthe top. At that which was near the Man- 
agers, kat the Sheriff of the County of Suffolk*, 
At the opposite table, was the Crier ot the 
Court. The Lieut Governor and Council, to- 
gether with several other distinguished spectators, 
occupied seats assigned them without the area on 
the same side with the Respondent. The Speak- 
er and Clerk of the House of Representatives 
sit near the Sheriff; and the Members genera ly 
filled the seats behind them without the area.J 

AFTERJsrOOJ^, 

A Message from the House of Representa- 
tives was delivered by Mr. PHELPS, stating 
that HORATIO G. NEWCOMB', Esq. was 
elected a manager in the place of LEVI 
LINCOLN Esq. 

At 4 o'clock, Mr. LYMAN was charged 
with a message to inform the House of Rep- 
resentatives that the Senate was about to re- 
solve itself into a Court of Impeachment. 

The Speaker, the Managers and other 
Members of the House of Representatives 
came in. The Respondent also attended 
withjiis Counsel. 

llie Court was then opened and the Res- 
pondent was called. 

Mr. KING said the Managers on behalf 
of the House of Representatives were ready 
to present their replication to the answer of 
the Respondent. Mi. KING then read the 
replication as follows : — 

REPLWATTOK 

By the House of Representatives of the 
Commonwealth of Massachusetts, to the An- 
swer and Pleas of James Prescott, to the 
Articles of Impeachment exhibited against 
him by the said House of Representatives, in 
their own name, and in the name of the peo- 
ple of Massachusetts, before the Hon. the 
Senate of the said Commonwealth, on the 
a>thday of Feb. A. D. 1821 :— 



The House of Representatives of the Com« 
mon wealth of Massachusetts have consider- 
ed the Answer of JAMES PRESCOTT, 
Esq. to the Articles of Impeachment against 
him, by them exhibited, in tdeir own name, 
and in the name of thn people of this Com- 
monwealth ; and alleging that the said il^n- 
swer of the said PRESCOTT contains no 
sufficient answer to the Charges by them ex- 
hibited, as aforesaid ; nevertheless, for repli- 
cation thereto, observe, that the said JAMES 
PRESCOTT has attempted to cover his 
misconduct and maladministration in office, 
by evasive statements, and perversions of the 
law ; that the said Answer does give a false 
and deceptive coloring to the various char- 
ges of misconduct and maladministration, 
contained in said Artieles; that the said 
JAMES PRESCOTT did, in fact, commit 
the various acts, and is, in truth, guilty of the 
misconduct and maladministration of which 
he stands accused ; and the House of Rep- 
resentatives, in full confidence of the truth ' 
and justice of their accusation, and not 
doubting that the Hon. Senate will use all he- 
coming diligence to do justice to the pro- 
ceedings of the House of Representatives, 
and to vindicate the honor of this Common- 
wealth, do aver their cha rges against the said 
JAMES PRESCOTT to be true ; and that 
the said JAMES PRESCOTT is guilty in 
such manner as he stands impeached ; and 
that the House of Representatives will be 
ready to prove their charges against him, at 
such cdnvenient time and phice as shall be 
appointed for that purpose. 

Mr. WEBSTER said that with leave of 
the honourable managers, he would make a 
single suggestion, before they proceeded to 
the introduction of their evidence. It was 
the opinion of him.self and his learned as- 
sociates in the defence, that the first and 
some of the succeeding articles, if proved, 
were wholly insufficient to fix any criminal- 
ity upon the Respondent. He did not wish 
to impede the progress of the trial, by rais- 
ing any preliminary question on this account, 
as he was well aw'aie that the insufficiency 
of the articles was involved in the question 
of guilty or not guilty upon the sever;|il 
chari^es. He made the remnrk simply with 
tlie vieiv to prevent its being inferred, from 
the Respondent's not objecting to the admis* 
sion of evidence, that he made any conces- 
sion in respect to the sufficiency of the arti- 
cles. He ^'ould now observe, in behalf of 
the Respondent's counsel, that they should 
not oppose any proper evidence Ho prove the 
facts stated in the articles of impeachment, 
but that they should consider themselves 
bound to resist the introduction of any evi- 
dence to prove facts notspecific^lly charged. 

The President asked the Managers on th9 
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part of the House of Representatives, if ibejr 
were now prepared to proceed in the trial ; 
upon which Mr. KING, (he Chairman of the 
Managers, opened the prosecution, as fol- 
lows :— 

Mr. PRESIDENT, I am comftianced 
by the House of Representatives to open to 
this Hon. Court, the groundsupon which they 
have impeached the Judge of Proliate for 
the County of Middlesex, and have called 
him to your bar for trial. In the discharge 
of this duty, I shall endeavour to confine 
myself to such statements and remarks as 
may be connected with the charges contained 
in the articles of impeachment, and with the 
matter of defence alleged in the Respon- 
Uent's answer, and with as much brevity as 
may be consistent with a proper exhibition 
of the principles and facts of the case. And 
while I hope never to lose sight of that re- 
spect and deference which I owe to this hi(;h 
and honourable Court, nor of all possible 
regard for the rights and feelings of the 
Respondent, I must ever recollect that my 
first duty on this important occasion is to the 
j)eople, vvho sent me here. 

Mr. President, the representatives of the 
people could have none but the most worthy 
and honourable motives for preferring this 
Impeachment. They had' no injuries to 
avenge — no prejudices against the Respbn* 
dent to indulge— ^tto selfish objects to attain. 
Some impeachments have originated in par- 
ty feelings, have been used as instruments of 
vengeance, in times of public excttement, 
by a triumphant majority, against the parti- 
sans of an opposite faction. But we are 
happy to live in better times — to stand here 
to day on higher ground. This Respondent 
is called to your bar to answer tor miscon- 
duct and maladministration in his office, by 
a unanimous vote of a House of Represen- 
tatives, in which party divisions have never 
appeared — not upon the rumours of general 
reputation and public complaint, which have 
sometimes been considered sufficient to au- 
thorize this soiemu proceeding, but after a 
long and patient examination upon oath. 
From (he evidence laid before that hou»e, 
they could noi doubt but a spirit of dissatis- 
faction wi^h the Probate Office, existed in 
every part of the County of Middlesex, and 
that the good people uf that county had been 
injured and oppressed by the present incum- 
bent, under colour of office. Their constitu- 
tionsil duty then was plain and unavoidable. 
To shrink from it would h^ve been unwoVthy 
of the representatives of a free people — of a 
people justly proud of the purity and integri- 
ty of their judicial institutions. They were 
bound too to proceed by impeachment, as 
well in justice to the Respondent, as in dis* 
charge of their duty to the people. The in- 
quiry pursued by their order was of necessity 
ex parte ; the counter proofs, which might 



vary or control the evidence thus obtained , 
if any such existed, could not be before*them ; 
and the course adopted of bringing these 
charges to the bar of thb high and honour- 
able Court, was the only one befitting the 
high judicial station of the Respondent, the 
grave character and aggravated circumstan- 
ces of the charges, and tho dignity and high 
responsibility of th3 Grand Inquest of the 
Commonwealth. 

The managers for the House of Represen- 
tatives, then, are only discharging an imperi- 
ous duty in maintaining as well as they are 
able, these articles of impeachment — a duty 
which they have not voluntarily assumed, 
but which they discharge by command of 
the representatives of the people. If these 
charges shall be made good, the public inter- 
est will require a merited punishment upon 
the offender, — but if they are not maintained, 
if the Respondent shall succeed in clearing 
his official character from the imputatiqus, 
wMch are cast upon it, then let him be re- 
stored to public confidence in a station 
which he is not proved to have abused. 

Mr. President, although the managers 
have the utmost confidence in the justice of 
the cause, which they are sent here to main- 
tain in the name of the people of the Com- 
monwealth, and derive support and encour- 
agement from (heir conviction of the can- 
dour as well asof the wisdom and integrity of 
this honourable Court, yet they cannot but 
feel embarrassed and oppressedby the novel- 
ty and solemnity of this scene. This is the 
first instance of the trial of a Judge under 
our present constitution ; the first instance, 
in which the people have appealed to their 
constitutional protectors against the minis- 
ters of justice. Every circumstance connect- 
ed witli this trial partakes of this solemn 
character and deep interest. They are im- 
pressed upon the constitution of this court — 
upon the character of the accusing party — 
upon the high judicial stetion of the Respon- 
dent — upon the nature and aggravation of 
the offences charged against him. 

The Court in wliose presence we now 
stand, is composed of the highest branch of 
the supreme legislature of the Common- 
wealth. It sits only to protect the people 
against powerful oppression — to chastise all 
abuses of their deleg.vted power, and to bring 
it back to its just limits and proper uses. It 
is clothed with the power of trying the high- 
est officers of the state — of deposing our 
governors, and judging the judges of the 
land. To this High Court, composed of ci- 
tizens of tried wisdom, integrity, and patriot- 
ism, it appertains to be governed by its own 
judgment alone in relation to all its forms of 
proceeding — to lake its rules from no other 
tribunal — to do justice between the people 
and all persons arcuft?d by tht^ni, in such 
I manner and by such I'orms, under the sane- 
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tjon of the constituiion, as the public good 
shall require. The ordinary riiiles of law 
and evidence in their large and comprehen- 
sive import and relations, but not under any 
special or formal restrictions, are indeed 
adopted for its guide and government, not 
because they have the authority of the courts 
of common law, but because in themselves 
and of their own brightness they enlighten 
the path of justice, and are founded in rea- 
son and light. To a court thus constituted 
the people look with unlimited* confidence, 
while they find its ear open to the just com- 
plamts of the humblest and most defence- 
' less, while they find its arm strong enough 
to reach and punish oppression and corrup* 
tJon in the highest station. 

7%e accusing party are the representatives 
of the people — a co-ordinate brnncii of the 
legislature. To their vigilance is committed 
the superintendauce of the public conduct 
of all the officers of the government, and 
on their fidelity the people depend for the de- 
tection and proper presentment of the mis- 
conduct and mal-administration of their pub- 
lic servants, in their several degrees and em- 
ployments. This transcendent power, vest- 
ed in that house as the Grand Inquest of the 
Commonwealth, has constituted it the guar- 
dian of the rights of the people, and the 
watchman of the constitution. 

The oJUe held by the Respondent is one of 
the highest importance. It is a branch of 
the administration of the justice of the Com- 
monwealth. It is an office of extensive ju- 
risdiction—of great power — of large discre- 
tion — all vested in the person of an individu- 
al. Withi'n the period of one generation 
the whele property of the county^of an ex- 
tensive, populous, and opulent community, — 
passes under its administration in some one 
or other of the branches of its jurisdiction ; 
and there is not a person within its limits 
who is not deeply interested in the purity 
and uprightness of its administration. To 
the wisdom and discretion of this officer is 
committed the care of the widow, and the 
fatherless, of helpless old age, of unprotect- 
ed infancy, of miserable idiocy — of those, 
to whom the law has not given the right, and 
of those, from whom providence has taken 
the power of governing and protecting 
themselves. To this court, moreover, many 
of the suitors come in the weeds of mourn- 
ing, with tears in their eyds and sorrow in 
their hearts, thinking more of the friends 
who are gone, than of the property which 
may be^ left. At this moment of the fresh- 
ness of their grief, they are little able to set- 
tle precisely the exact amount which should 
be taken from them for official services, little 
inclined to dispute any demand, however ex- 
orbitant, anxious only for a speedy release 
from the burden of a public eourt. There is 
obviously tltei\ the strongest imaginable rea- 
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son that the duties of this officer should be 
clearly defined, his compensation precisely 
limited, and thiit the rights and liabilities of 
the suitors in hiis court should be so fixed and 
explained as to preclude all misunderstanding, 
or imposition. . There are the strongest rea- 
sons resulting from all the feelings of private 
obligation, and all the claims of public duty, 
why this important officer should refuse to 
trust himselt to determine how much he pos- 
sibly might, or how little he certainly must 
receive (or his services. 

The offences charged against (he Respon^ 
denty are of flagitious character, though 
some of them seem small in their amount. 
We come here with no splendid offences or 
daring exploits of vice, which, astonish, the 
mind and powerfully interest the feelings, 
because they impW great talents, or great 
courage. The plain story we have to re- 
late is of a different character ; the details 
of petty extortion afford no theme for elo- 
quence. We have ail heard and read of 
those great officers, who have been brought 
to the bar of Justice, to answer for break- 
ing down the constitution of their country — 
for the plunder of provinces — for the unlawful 
acquisition of milHons. Detested be such 
crimes, and exemplary have been their pun- 
ishment. But the sin of wresting one single 
cent from the scanty patrimony of an unpro* 
tected orphan, of breaking one crumb from 
the loaf of a desolate and broken hearted 
widow, is a crime of a deeper dye, of most 
blasting enormity — should be more shunned 
and detested by man, and will assuredly be 
more awfully punished by the widow's God ! 

The offences charged in the articles a- 
gainst the Respondent, may be conveniently 
arranged in three classes : 

1. Demanding and receiving other dad 
greater fees for performing the duties of his ^ 
office, than are by law allowed. 

2. Transacting the business of the Pro- 
bate Court at his own private office, and not 
at any Probate Court held according to law. 

Distinct instances of each of these offen- 
ces are contained in the articles from the 1st 
to the 5th, inclusive. 

3. Acting as counsel, and demanding and 
receiving fees for advice and assistance in 
matters upon which he had passed, or might 
be called to pass, or which were pending be- 
fore him as a judge. 

Distinct instances of this offence will be 
found in each of the articles from the 6ih to 
the 15th, inclusive. 

In his answers to the articles, the Respon^ 
dent has taken great pains to establish the 
doctrine that the subject of Probate fees is 
left wholly at the discretion of the judge. 
For such I suppose to be the effect of his rea- 
soning, although be does not appear to main* 
tain the proposition in this extents When 
the law has already provided a fee for a par- 
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tioular service, the Respondent claims the 
right of demanding another fee for some 
act to be done, or paper to be used, or de- 
ciee to be made in and about the same sub- 
ject matter, which act he himself determines 
to be necessary, but for which the law has 
provided no fee. So that every fee now 
provided by the fee-bill may be doubled by 
a rider, the necessity of which is to be deter- 
mined by the Judge, and not by the law. I 
shall presently illustrate this by an example 
taken from the answer of the Respondent. 

Against this whole doctrine of the unre- 
stricted discretion of any judicial officer over 
his own fees, the managers deem it their duty 
to enter their solemn protest. It is a doctrine 
subversive of all responiibility in public offi- 
cers, obnoxious to the most enormous abuses, 
and loading inevitably to bribery and ex- 
tortion. 

To support the articles . which charge the 
Respondent with having demanded and re- 
ceived illegal fees, the manngers think it suf- 
ficient to shew that the law has fixed and 
limited the fees of this officjr for certain ser- 
vices, and that for those services he has de- 
manded other and larger fees. And we ap- 
prehend that he is equally guilty of the 
charge, whether he have violated the law by 
taking larger fees for such service eo nomine, 
or have evaded it by demanding an addition- 
al fee for some paper, or decree, used or pass- 
"Cd, in and about the same service, and for 
which the law has provided no fee. For in- 
stance : among the '* services and duties,'' 
mentioned in the 16th page of the Respon- 
dent's answer, " for which no particular fees 
a^e prescribed by the statute," are mentioned 
** Petition for Administration ; Decree there- 
on ;" and these services are said to be^' ne- 
cessary" in the settlement of almost every 
estate. Now the fee-bill has expressly pro- 
vided a fee for ^ granting administration," 
and if he may lawfully take another fee for 
'^ a decree" on the ^petition for administra- 
tion, he win be paid twice for the same ser- 
vi-ae. In oth^r words he is paid b^ the fee- 
bill for " granting administration," and he 
pays himself for depreeinjr administration. 
Can it be pretended that these are not one 
and the sante thing ? or that there is any 
other differerice between them than there is 
between doing a duty, and performing a 
diity ? 

Tb^Respondent in his answer has attempt- 
ed to defend ihe practice of taking other fees 
than are by law allowed, by the practice of 
the ecclesiastical courts in England, whose 
officers he says are paid by fees established 
by usage, or by their own authority, and not 
by any act of parliament. But can it be 
shewn that 9, judge of any court in England 
has ever undertaken to regulate his own com- 
pensation, where that compensation has been 
fstablished^y law — or has presumed to take 



other and greater fees than' such \aw has al- 
lowed ? The Respondent seems to rest with 
confidence upon the custom of other Judges 
of Probate, and upon a long established 
usage upon this subject. But can it be pos- 
sible that in a government of the people, 
where the laws are sovereign, the highest 
tribunal of criminal justice can for a mo- 
ment admit the plea of a custom to violate 
the law— of a usage for a judge to assume 
the functions of the legislature, and regulate 
his own compensation at his pleasure ? 

[Mr. King proceeded to argue at some 
length against this custom from its liability 
to abuses — and from the provisions contain- 
tained in the 4th and 5th sections of the sta- 
tute called the fee-bill, which require a list 
of all fees prescribed by that act to be sus- 
pended in the Probate office, and a bill of 
items of all fees paid to be delivered to aay 
person demanding it — which provisions, he 
said, might be wholly defeated, and the 
grossest extortion covered up under pre- 
tence of other fees not provided by that sta- 
tute.] 

The answers of the Res^pondent to that 
class of charges contained in the articles, 
which relate to his transacting the business 
of his courf ai his own private office, and not 
at any court held according to law^ the man- 
agers cannot but consider as irrelevant and 
evasive. He proves indeed that he is author- 
ized by law to hold special probate courts 
under certain circumstances, and on certain 
conditions. And this will be readily admit- 
ted. But the cases in the articles are not 
cases of special Probate Courts— but occa* 
sions upon whieh the judge has undertaken 
tp act without any court, wuhout the presence 
of the register, or of any sworn recorder, 
and without such notice as this special law 
requires. By the same statute, which author- 
izes these special courts, the times and places 
for holding the stated Probate Courts for 
this county are fixed and established. Now 
will it be pretended that a regular and stated 
Probate Court could be held will out the reg- 
ister, under the first section of this statute ? 
Such a construction has never been given to 
it. And upon what principles can the court 
mentioned in the first section be distinguish- 
ed from that mentioned in the second ? The 
judge is authorized by law in the necessary 
absence of the register, to appoiut a substi- 
tute. But why this authority, if he may hold 
his court without any recording officer ? 

This practice, like that of multiplying the 
forms and documents used in the transaction 
of probate business, may, as respects the sui* 
tors, be merely harmless, when it is not at- 
tended by an increase of their expenses — as 
is doubtless the design of the law — but as 
, soon as the judge consents to receive a com- 
pensation not warranted' by la^r for these 
special courts, which he is permitted and 
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not rtquired to hold, a wide door is opened 
for bribery, corruption and extortion, and a 
^^ratification for the special favour of the 
judge may at any time be concealed under 
cover of the extra expenses of the special 
courti 

On the subject of the last class of charges, 
that of receimng Jets for advice and aasis- 
ianee as counsel in matters which had been 
pcused upon by^ or which migM he brought be- 
fore him as a judge, the answers of the Res- 
pondent are truly astonishing. He seems to 
argue that it was understood to be legal for 
Judges of Probate to leceive f^es for their 
advice in such eases before the statute of 
1818, because this practice is forbidden in 
that act. Perhaps this prohibition may prove 
the existence of a loose practice under the 
existing laws, but surely it cannot prove that 
this practice was legal, or understood to be 
so. By the same reasoning it might be prov- 
ed from the laws which exist to restrain any 
particular oifenees, that the acts thus restrain-p 
ed were considered legal and right, before 
these laws were made. 

Another circumstance which seems to be 
considered material by the Respondent to his 
defence against this charge, is, that he has 
never taken a fee for advice in any eontrotferl- 
ed case in his court---that his practice as a 
lawyer and his duty as a judge have met only 
on the amicaUe side of his jurisdiction ; and 
therefore no injury has been done to his own 
integrity or his suitors' interests. But how 
is he to determine beforehand in any parti- 
cular case, whether it will be controverted or 
not?' 

Suppose for a moment that a judge oif the 
Supreme Judicial Court were called to the | 
bar of this honourable court, to answer for 
the " misconduct" of demanding and re- 
ceiving fees for advice given to a suitor about 
. matters peilding in his own court — would it 
be admitted as a sufficient answer, that in 
this yC^se there was no controversy^that the 
action was defaultedr-that justice was done 
arid no one injured ? 

But there is one other ground upon which 
this practice is justified by the Respondent, 
namely, that every judge of probate who be- 
fore his appointment was a member of the 
bar has (ollowed this custom. That this. is a 
mista^ke in respett to more than one judge of 
probate now in office may easily he prpved. 
But admitting it to be so, it is sufficient to 
answer, that a custom which leads to such 
enormous abuses can be '^ no good cus- 
tom," and is to be abolished — a custom 
which contradicts all received notions of that 
impartiality and integrity, which are essen- 
tial to the judicial character — a custom, which 
has never before existed in any court in any 
country — a custom which must Mng the 
mind of a judge into the most perilous state 
of embarrassment bet\veen bis duty and his 



interest I Can any man of a fair and honour- 
able mind, any man who is qualified to ad- 
minister the justice pf his couptry, consent 
for a moment to place himself in a situation 
which ^yiti require l)im to weigh all his words. 
in the nicest balance, to ascertain how m^ny 
of them he is bound to deliver as a judge, 
and for how many he may take his' fee as a 
lawyer — which will force him to enter into a 
controversy with the suitors in his court as 
to the character of bis, own conversation, he 
contending that his words are legal advice, 
and his suitors claiming them as parcel of the 
business of his court — and, still further, — 
which will obli.ge him to determine the del- 
icate questions whether his own advice were 
necessary, and whether the fees he bad re- 
ceived were reasonable ! 

Mr. President, it cannot be necessary for 
ttie Managers in their opening, and perhaps 
it would not be proper, to go particularly in- 
to the facts which it is expected will be prov- 
ed in evidence to support the several articles 
of impeachment. Having already divided 
the charges into general classes, and consid- 
ered their nature and aggravation as official 
^* misconduct,"! shall only observe thatthe<^e 
charges, as the managers believe, will be 
proved as they are laid in the articles, with- 
out any variation sufficient to change their 
legal import. The sixth article, and the 
twelfth article disclose transactions of a very 
extraordinary character, ypon which I shall 
refrain from remarking in the opening, hop- 
ing that the evidence which the Res.pondent 
shall be able to produce to ^eet these char- 
ges, may be more successful in changing 
their character, and explaining the circum- 
stances of aggravation which appear to at- 
tend them, than have been the ingenious 
and elaborate reasonings of his answer upon 
these articles. ' 

Mr. President, this imperfect develop- 
ment of the charges which the Representa- 
tives of the people have brought to your Bar 
against the Respondent, will now be support- 
ed by legal evidence. We have considered 
these charges as one cause, as exhibiting to- 
gether a view of his oti&eial conduct, and al* 
though any one of them, without evidence of 
other transgressions, might not have been 
considered by the House of Representatives 
as absolutely requiring them to prefer an im- 
peachment against the Respondent, yet ta- 
ken collectively they exhibit such a case of 
misconduct and maladministration as impe- 
riously demanded their Constitutional inter- 
position. 

Mr. President and Gendenran of this Hon- 
orable Court, the character and power of the 
Highest Criminal Court in the Common- 
wealth are now to be tried. The Ho^ise of 
Representatives have done their duty by ''t.- 
amining the complaints laid before them, 
and by presenting them in usiial form at your 
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B«r. They have sacredly preserved the rights 
of the Respondent from violation in this pro- 
ceeding,, by surrounding it with all those 
|;aards which the honor of the accusing par- 
ty and the safety of the accused required. 
They found reasonable and probable assur- 
ance that the'ff charges were true — ^that they 
applied to the Respondent in his official 
character — they have legal proofs of his guilt 
to offer — and they now afford him the am- 
plest opportunity of establishing his inno- 
cence, if he is not guilty of the charges. 

The solemn decision now re^ts with you, 
upon the evidehce we are prepared to ad- 
duce. That decision the Representatives of 
the people await in full confidence of the 
wisdom and justice of the award — ^believing, 
indeed, that it will establish the guilt of the 
Respondent, and vindieate the violated maj- 
esty of the laws— tbut still desirous that it 
may evince his innocence, and restore his 
o^cial reputation. 

Mr. President, the House of Representa- 
tives ask for the Respondent not only an im- 
partial, but an indulgent hearing. To the law 
of the land he has solemnly appealed for his 
acquittal. To the law of the land we appeal 
for justice. To the law, which protects the in<r 
fiocent by detecting and punishing the guilty ; 
to the law, which is a terror only to evil- 
doers, but imparts safety and hope to all who 
follow its guidance and walk in its |ight-'<to 
the law, which cheers and supports *' the ve- 
ry least, as feeling its care," ^nd governs and 
restrains **che greatest, as not exempted from 
its power.*^ 

The Managers proceeded to the examina- 
tion of witnesses in support of the Impeach* 
mant, 

ABEL TARBELL sworn. 

Question by Mr. FAY. Were you ad-^ 
minisuator on the e&tate of Nathaniel La- 
Wn ? 

Ifitness answered in tlie affirmative and 
produced the letter of administration and of« 
der of notice, which were dated at Groton, 
Oct. 14th 1816, and not countersigned by 
th« Register of Probate. 

Q, Where was this letter of administra- 
tion granted 7 

At At Judge Presoett's office in Groton, 
in October 1816. I received also the or- 
der of notice and wi^rrant of appraisement at 
the same time, 

Q, Did you give a bond there ? 

A^ I gave H bond I believe. 

Q. Were (he appraisers sworn at that 
time ?' 

A. I do not recollect that the appraisers 
were sworn at the time. I think they were 
named then, and I gave them notice after* 
wards, and they were ;bworn. 

<l. How much did you pay to the Judge 
©f probate ? 

At I think I paid htfn |f5,5Q, 
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Q. Were you apprized that you would 
have to pay moM than at a regular Probate 
Court ? , 

A. No, and I did not know that what I 
paid was more than the legal fees. 

Q. Did you know what the legal fees 
were ? 

A. - No ; the fees I paid did not agree 
with the Probate Directory which I had. 

Q. Was the Register present ? 

A. No, he was not, I think. 

Q. Did you request a bill of the items ? 

A. I requested a bill of the fees paid. 
The Judge said it was not necessary. I told 
him I should be glad to have it to show ta 
the heirs ; it misht be satisfactory to them to 
see it. He said he did not usually give a 
bill.* I did not receive any at that time J 
think. 

Q. How came you to go to the Judge on 
that particular day ? 

A. I do not recollect. I do not recollect 
whether there was any assignment of thaC 
particular day or not. 

Q. Were you an heir at law to Lakin ? 

A* No, but I was requested by some of 
the heirs to take out administration. 

Q. Did any of the heirs go with you ? 

A. I do not recollect whether one of the 
heirs went with me, or whether I had a let? 
ter. 

Q. Was there any previous arrangement 
about your taking out administration ? 

A. I do not recollect whether the Judge 
knew I was coming at the time to obtain ad- 
ministration on this estate. It was usual for 
me to go without giving any notice : some- 
times f asked him whether he would beat 
home. 

Q. Where was the business of settling 
this estate transacted ? 

A. It was all done at Judge Prescott's 
office in Groton. Only one account was 
settled. 

Q. Have you any bill of particulars ? 

A. Yes. After the first business the Judge 
gave me some vouchers. I wished to pay 
for business as I went along. I told him I 
wanted a voucher to shew to the heirs. [The 
witness produced several receipts given to 
him as administrator.] 

Mr. WEBSTER. Are they signed by 
the Respondent? 

A. Yes. 

Mr. FAY reads one of the receipts as foU 
lows : — 

1816, Nov. 26. Fees &lc, on return of in-* 
ventory, |(2,7» 

do. on affidavit of notice, 1,50 
do. licence to sell real estate, 2,50 

Deo. 16. To preparing list of 
debts, 2, 

To advice and preparing sev- 
eral writings, d, 

U,70 
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Mr. FAT. Do all those items relate 
this administratioo ? 
A. Tes. 
Mr. FAY reads aoother as follows :-* 

1816, Dec. C.C.€.P* To obtaining li- 
cence to sell real estate |5, 

To paid Clerk's fees, 1 ,75 

1817, Jan. 6. To fees Sui. for 
bondi certificate Sccl 2, 



8,75 

Q. Does this relate to the same eitate ? 

A. Yes. 

Q. Ha7e you a copy of the adminutra- 
tion account settled ? 

A. No. I suppose the account is in the 
Probate Office. I have a memorandum of 
it. 

Mr. FAT reads another bill not receipted, 
biit signed by the Respondent. 

1818, Feb. 9. Whole fees, |9)70 

Administrator 3, 

4^. When was thissiven ? 
A. When I returned the account. 
Mr. FAY reads— 
1817, Feb. ast. To fees kc. for E. Whee- 



lers' affidavit 

March 8. To dp. for admr's 
dtfidavit of sale of real estate, 

Paid Mr. Farnsworth for 
bis services, 



2,00 
2,50 
0,50 



5,00 



1816, Dec. 29. To charges paid for guar- 
dianship of E. (jakin, 8,10 
do. of N. Lakitti S,H) 

6,20 

Mr. HOAR said he did not perceive that 
this last receipt had any bearing on the cMe. 
It had no connexion with the charges in the 
articles of impeachment, and was not men- 
tioned in them. 

Mr. FAY replied that the adminbtrator 
was charged for tlie fees of the guardian- 
ships. 

Mr. WEBSTER said the only question 
was whether these items were charges of the 
settlement of the estate. He contended that 
they ought not to be admitted in evidence. 

Mr. FAY prayed the judgment of the 
Court, hut the Respondent's Counsel did 
not think the evidence of much importance, 
and wave d thei r objection. 

Mr. DUTTON. How many times did 
you go to the office of the Respondent in the 
settlement of this estate ? 

A. Seven times in the whole I think. 
Once I did not receive any vouchers. 

Q. Did you go by appointment ? 

A. I generally went when it was conve- 
nient to me. I sometimes asked him when 
he would be at home. He ira» vpry accom* 
modat'ng. 



Mr. FAY« What was the ^unily of La* 

kin ? . 

Mr. WEBSTER said he could not imag* 
ine what pertinency there was in the ques- 
tion. 

WibM»i. Lakin left a widow and four 
children. Two of them were of age and 
two under a|e, a son over fourteen, and a 
daughter un?er. I went with them to the 
Judge to have a euardian appointed. The 

fuardian told me ne had no money, and said 
had better pay the fees ; which I did and 
charged them in the administration account| 
and they were allowed by the Judge. 
Mr. WEBSTER. Were you guardian .> 
A. No. * 

Mr. WEBSTER* This has nothing to 
do with the case. 
Cross-examined. 
Mr. HOAR. State the words which you 
used when you asked the Judge for a bill of 
particulars the first time. 

A. I do not recollect exactly the language^ 
I told him I wanted a voucher to show to the 
heirs. The Judge said it was no matter 
about it, it was not usually required. I mere- . 
ly wanted something to show to the heirs tlie 
ameunt I had paid. 

Q. Did you want the voucher for any 
other purpose i 
A. No, 

Q. Was the estate supposed to be insoK 
vent ? 
A. tt was uncertain. 
Q. One charge in one of the accounts is 
for " several writTngs"**-what were they ? 
A. I do not know. * 
Q. Did you. not try to make an agree- 
ment with the widow and creditors for the 
sale of the real estate. Including the dower, 
on the supposition that the estate might be 
insolvent r 
A. There was an agreement made. 
Q. Were not those writings drawn by 
Judge Prescott? 
A. Yes. 

Q. Did you not pay him for them ? 
A. Yes, I suppose I did, and that this 
charge was for ihem. I paid him all he asked. 
Q. Was it not necessary to have guar- 
dians to consent for the minors ? 

A« I do not recollect. I think it might 
bOk 

Q. Did you state to the Judge tkat the 
estate would be insolvent unless this arrange- 
ment was made ? 

A. I do not know. I told him I thought 
there would be a saving )»y taking this course. 
I do not recollect that | told him the^ estate 
would be insolvent if fhis arrangement was 
not made. I thought it would be a saving 
and therefore made ibe arrangement. 

Q. Wha{ would it have cost you to have 
transacted your business at the regular Pre* 
bate Court ? 
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Mr. BUTTON objected to the quisstion. ' 
q. by Mr. HOAR. Where do you live ? 
A. Id Groton, three miles from Judge 
Prescott's office. 

Q. Was it an accommodation to yon and 
a saving of expense to have the business done 
as it was^ rather than to go to the regular Pro- 
bate Court ? 

A. It was. I should have been obli'ged 
to go some distance — and there were guardi- 
ans and sureties wh» would have to travel 
the same distance. 

Mr. WEBSTER. Where was the next 
Probate Court to be holden P 
A. I do not recollect. 
Q. What is th/e distance from your house 
to Cambridge ? 
A. Thirty-six miles. 
Q. To Framinghara ? 
A. I do not know. 
q. To Concord ? 
A. Nineteen miles. 

Mr. HOAR. Who did the writii>g at the 
time that you took out administration ? 

A. It was done in Judge Prescott's of- 
fice by the Judge and his Clerk. 

Q. Did you 'prepare any of the papers 
yourself ? 

A. No. I think I copied the inventory. 
Q. Did you go to any other counsel ? 
A. I asked Mr. Lawrence about settling 
the real estate, and I asked advice of gen- 
tlemen in town, but I did not pay any body 
except the Judge for direction in' the admin- 
istration of thQ estate. The Judge drew 
■the petition for license to sell the real es- 
tate, and obtained the license and paid Uie 
fees of the Court of Comiaon Pleas. 

Mr. BLAKE. What were the precise 
words of Judge Pres«ott, when you asked for 
a bill cf( particulars ? 

A. Hesaid no matter about it ; he did not 
usually ^do it. He said I need not pay the 
fees then. 

Mr. DUT1K)N. If you applied to Mr. 
Lawrenoeiirstyhow came you to apply after- 
wards to Judge Prescott ? 

A. I had some talk with (be Judge about 
going to Mr. Lawrence. He said he couM 
do it— t^atif I went to Mr. Lawrence, Mr. 
Lawrence would haf« to come to him to do 
the business. ■. m 

The witness produced an agreement of 
the creditors of the estate, 

Mr. DUTTON. Was this agreement 
signed by all the creditors? 

A. No, It was> signed by the principal 
ones. They wished t^at I shotfld not repre- 
sent the estate as insolvent. They said if the 
estateifcjll short they would deduotlrom the 
amount of their claims. ' 

Mr.'DUTTON. This is an agreement 
to authorize the w;itness to pay tM widow 
jfil400, upon her releasing her dowei , and to 
indemnify him. 



q. by Respondent's counsel. Was this 
agreement written by the Respondent ? 

A. Yes. [The agreement was read'.] 

Mr. WEBSTER. Did the Respondent 
write the release of dower ? 

A. . I think he did. I have it with me. 

Mr. DUTTON. In pursuance of this 
agreement he wrote a release ? 

A. Yes, he did. 

Mr. KING. Have you any receipt for the 

$9fi^ ? 

A. I tliink not. I had a memorandum 
that satisfied the heirs. 

Mr. SHAW. Who was appointed guar- 
dian ? 

A. Samuel Dodge. 

q. When was it? 

A. I do not recollect. I have a paper 
that shows it— Dec. £9, 1S16. 

q^ by a member of the Court, read by 
the President. Was there any Register pf 
Probate present at any of these meetings, in 
doing any of the business on the settlement 
of the estate ? 

A. No. 

Mr. HUBBARD. Who was Register at 
this time ? 

A. Mr. Winthrop, I think. I got an 
agreement in writing fronvthe heirs to allow 
the account. 

Mr. HOAR. When did you first learn 
or suspect that you had paid more than you 
ought ? • 

A. I. never knew that I did ^y more 
than the legal fees. 

q. Were you ever interrogated about the 
fees paid in this case ? 

A. I was asked once, before this trouble, 
by Judge Prescott's brother, to show him the 
papers. I never showed the papers nor statr 
ed the facts to any person, before I was call- 
ed upon by order of the House of Represen- 
tatives. , 
q. How much did you pay the judge ? 

A. I think about 50 dollars in all. The 
items are charged in the account settled with 
the judge and recorded. I have a memoraa- 
dum otall paid by <me. The last d dollars 
and odd cents, whether they are included or 
not, I cannot tell ; it was a separate thing. 

q. Was the letter of administration 
granted to you, at the >re(piest of the widow 
and children ? 

A. I believe the Respondent kaew of their 
request — in what manner I do not recollect. 
I think I carried a paper to him. 

q. by the Court. Relative to the j^5,58 
— ^Did you recpiest a bill of the particular 
items, or merely a receipt ? 

A. I>requestad ji bill of the items, with a 
receipt 

Mr« HOAR. State the precise words as 
iiear as you can recollect, 

A. I wished him to give me a voucher 
with the items, that I might show the heirs 
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hownrach I had paid, and ivbat I had paid 
for. I do not recollect that I asked him to 
state the cents for each paper. 

jf r. HOAR. I want you to tell precisely 
the language you used. 

A. 1 cannot tell the precise words. * 

Mr. HOAR. Then f hope you will not. 
The object is to know whether you mention- 
ed to him, that you wanted the items, or only 
a receipt ? 

A. I only wished at first to show that I 
had paid |5,58 for services. 

Mr. WEBSTSR. Tou had no suspicion 
that yon paid illegal fees ? 

A. I did not say so to any one. 

Q. Did you think you did ? 

A. I thou^t I paid him a great deal of 
money, and I could not reconcile it with the 
Probate Directory. 

PRESIDENT. Did you ask for more 
than a voucher ? 

A. I cannot say I did for any thing more : 
my impression is that I requested items, but I 
cannot say^ 

Mr. DuTTON. Did you ask for the pur- 
pose of ascertaining whether the amount was 
correct ? 

A. I asked because I wanted to know what 
the charges were for. 

A copy of the inventory was produced. 

ffitness. I copied the inventory, and the 
Judee made the certificate. " 

Air. BLAKE. Did any person appear 
during the administration to contest any act 
that was done ? 

A. No. 

Q. Did any one find fkult with the ar- 
rangement that was made ? 

A. No. 

C^. It was thought to be a happy arrange- 
ment ? 

A. Yes. It was a profitable one. 

Q. Did the estate turn out to be inso^ 
▼cnt? 

A. No. It turned out better than was 
•tpected. There was something left for the 
heirs. 

Mr. FAT. Have you a list of claims a- 
gainst the estate ? 

A. I do not know that I have. 

Q. What was the amount x>( the claims ? 

A. About £000 dollars. 

H. by a member of the Court. Was no- 
tice ever previously given to parties concern- 
ed, before you went to the judge at any time ? 

A. Application was made to me by the 
heirs and creditors to administer upon the es- 
tate. 

Mr. DUTTON. Was notice given by the 
judge to show cause ? 

A. I do not know. I think it likely there 
was. 

Mr. HOAR. Wh^n you settled the ac- 
count) was notice given to the parties con- 
cerned ? 



A. I think there was! air the items of 
money paid Judge Prescott, were in the ac- 
count which the heirs assented to have al- 
lowed. N 

Q. Did the guardian kn^w when the ac- 
count was settled ? 

A. Tes. He told me he signed the cer- 
tificate, and the heirs too. 

Q. Did the judge know of their assent ? ' 

A. I think it likely he did. 

Mr. FAY. Was notice given when tbtf 
inventory was returned ? 

A. I do not recollect. 

Mr. HOAR. At all times, when you did 
business at the judge's office, did you let thsl 
widow and children know of it ? 

A. I did not. I always let them know 
when I had done any thing. 

ISAAC FISKE, sworn. 

fFUne99 stated that he was Register of 
Probate for the County of Middlesex, and 
tiad been since the llth of Nov. 1817. 

Question by Mr. FAY. What is the usual 
fee taken iii your office, on the granting of 
letters of administration ? 

A. $9fi0 for all the papers made out 
and services rendered at that time. 

Q. Have you the original inventory on 
this estate ? If you have, produce it, and 
state what would be the usual fee demanded 
on the return of that instrument. 

A. The original papers are all here, and 
this is the inventory. [Paper produced.] 
The fees on the return of such an instru- 
ment are 15 cents to the register, ror the re- 
turn, and 70 cents to the judge for swearing 
the executor or administrator, and making 
the decree. There is then a charge of 12 
cents a page for recording, and 12 cents a 
page for the administrator's copy ; so that if 
the inventory consisted of five pages, for 
instance, the charge for recording .it would 
be 60 cents, and if the administratbr were 
furnished with a copy, there would be a 
charge of 60 cents more. 

Q. What won Id be the aggregate charge 
for that inventory ? 

Mr. WEBSTER. Do you knean to ask 
Ihe witness his opinion of the liw on this 
point ? 

Mr. FAY. I mean to ask him h'ls expe- 
rience, of the custom in the county of Mid* 
I diesex, and therefpre put the question to hira 
I what he should have charged in the whole, 
on the return of this inventory ? 

A. It would depend on the number of * 
pages. This inventory is marked in the hand 
writing of my predecessor Mr. Winthrop, as 
making seven pajites, and the charge is, A9 
already stated, lit cents a page for record- 
ing, and 12 cents a page for the copy, if on® 
be madci — that is In this case 84 cents — ^total 
on return of inventory, without a copy, |)l,6Cr 
and with one jf£,5d. 

Mr. FAY. The item charged m this ac- 
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ooiMt is^^ fees, &c« oo the return of invento- 

rj,#t,79.'» 

Q. What is the customary fee for a li- 
cense to sell personal estate, and what on re- 
turn of the affidavit of notice ? A. |[S,50 for 
the license, and |ll,50 for the affidavit. 
Q. What for recording a list of debts ? 

A. Uncertain — depending on the length 
of the list— generally from |f2,00 toS,5(K 

C^. .What charges are made after the li- 
cense to sell ? 

A. For the bond and certificate of sale, 
together with the administering of the oath, 
we used formerly to oharce ffi ; but since 
the law of 1818, we have charged |fS,50. 

Mr. DUTTON. You state the usual fees 
taken on the issuing letters of administra- 
tion to be |[3,60 in the whole. What are the 
hems which make up this charge ? 

A. i do not know that I can state them 
precisely. The several papers then made 
out, or received and recorded, for which 
charges are made, are in their order,- a» fol- 
lows. First the widow, if there be one, may 
renounce her right of administering the es-^ 
tate in writing, and of this a certificate must 
be made by the judge. The children if tliere 
be any join in the renunciation, together with 
tlie request at the foot of the same, that some 
person there specified may be appointed to 
administer. Then follows the petition or 
memorial of the person applying for the ad- 
ministration, to which petition the aforesaid 
papers are annexed. Lastly is the judge's 
order or decree, that administration be grant- 
ed accordingly. Besides these papers there 
is the letter of administration and recording 
i— the administrator's bond — ^the order of no- 
tice — the warrant of appraisal, and the blank 
notices. Tfiese are all the papers necessary 
to taking out administration. I cannot state 
the particular charge made for each one : 
but the regular charge for the whole is J(3,60, 
of which $lfi5 goes to the judge, and |ll,95 
to the register. 

Mr. FAY. What is the charge on receiv- 
ing the affidavit of sales made in pursuance 
of license ? 

A. It varies with the length of the instru- 
ment, which sometimes comprehends a 
complicated statement. It is however from 
6 to d dollars. 

Question >by Mr. WEBSTER. Is the 
widow's renunciation and the memorial or pe- 
tition for administration 1)Toughtto the Judge 
hy the party, or is it prepared in Court ? 

A. It is generally prepared in Court, but 
in a few instances it has been brought by the 
party. \ 

Q. Is it usual to employ counsel out of 
Court in drawing up the petition ? 

A. It is done in very few instances. The 
party commonly commences his process at 
the Probate Court, 'aind has his papers made 
for him there. ' 



I 



' Q. How is it with the warranty bond, M* 
devit and notices of sale ? 

A. They are usually made at the Probikte 
Office, if not, they are carefully examined 
there. Indeed it is seldom that any papers are 
made out of the Office, for fear of mistakes* 

^. Does it not often happen that admin- 
istrators' accounts are presented in a state not 
fit to be passed upon ? 

A. Tliey are often informally stated, 
and charges enoneously made or omitted. 

Q. Do you not know that the Judge, in 
such caseS( has often directed suitors to go 
elsewhere, and hdve their accounts put into 
proper form ? 

A. Yes, when the Court is much crowd- 
ed with business. At other times it is done 
by the Judge himself or the Register. This 
is not however, any part of our regular duty. 

Q. Do you not however usually prepare 
the papers, or put them in form ? 

A. Yes, but there is often such a pressure 
of business that we have not time tor that, 
and then the party is directed te go to a law* 
yer. 

Q* Do you usually attend to those first 
who come with tlieir papers properly prepar- 
ed? 

A. It is the general practice to attend first 
on those who come with witnesses or bonds- 
men, then those whose papers are prepared. 

Mr. BLAKE. Have you not a sort of 
docket by whiclr you regulate the order of 
proceedings ? 

A. Yes — there is a p^per usually kept at 
the tavern, at or before the commencement 
of the term, and suitors usually write their 
names there in the order in which they come. 
They are then attended to as they stand on 
the list, excepting, as I before said, that those 
who have the greatest number of witnesses, 
or other persons in attendance, are common- 
ly despatched first ; and so of those whose 
papers are ready. ' 

Examined in chief again. 

Mr. FAY. Will yo\x look at the record of 
Tarbell's administration account on Lakin's 
estate, and state the regular, fees for the pa- 
pers and services there mentioned ? 

A. The regukir charge on examining 
and allowing an administrator's account is 
40 cents to the Judge for an account not ex- 
ceeding two pages, and fifteen cents for each 
page after ; to the Register 15 cents fof en- 
try, 12 cents a page for recording, and 12 
cents a page for thej^copy furnished to the 
administrator. 

Mr. FAY. You have the record of this 
particular account before you, and I wish 
you to state what would be your regular ag- 
gregate charge on the receiving and allow-' 
ing of that account. 

ffiiness (examining the record) Do you 
wish me to «stimate the number of pages ? 
It is impossible forme to lell the amount ex- 
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actly without some cafealation. [A page as 
allowed by the Statute consists of S24 words.] 

Mr. FAY. Please to make an estimate as 
pearly as you dan. 

Witness, I should estimate this account 
at from 11 to Id pages. Say there are 12 
pages, then the charge would be 40 cents to 
the Judge for the & first pages — 10 pages fol- 
lowing would be at 15 cents »he page ]Sll,50. 
To the Register for entry 15 cents, — 12 cents 
a page for recording would be ;|!l,44, and 
the same for the administrator's copy. The 
Judge's certificate of the balance is 25 cents 
more. 

Mr. FAYi The sum total then is |[3,74 
exclusive of the administrator's eopy, and 
|[1,44 for that ? 

A. It is. 

Mr. FAY. The charges on the allowing 
of this account are for o^ce dues' $9,70. 
Cross-examined. 

air. WEBSTBR. The fees you have 
just mentioned are exclusive of the distribu- 
tfion fee ; are th6y not ? 

A. Theyave. 

Q. What are the fees on an order of dis- 
tribution ? 

A. £0' cents to the Judge, £0 to the Re- 
gister, besides 1£ cents a page foArecording, 
and 1£ for the copy ; total usually 64 cents. 

Q. It is usual, is it not, to charge a cofy 
of the inventory and administrator's account ? 

A. It itf customary to make such a charge, 
unless the administrator expressly says he 
4aes not want a copy. If nothing is said 
about it we always make'out a copy, and 
charge accordingly. But the copy is usual- 
ly called for. 

Q^. Have you ever known an instance 
where an executor or administrator has been 
parmitted to settle an account without pro- 
ducing a certified copy of former accounts ? 

A. No— I never have. 

Mr. WEBSTER. The reason is that 
the Register does not carry the Records with 
\ faim to different places where the Court hap- 
pens to sit. 

Mr. FAY. The only other evidence* we 
have to offer on this Article, is the accounts 
themselves, which I now offer to the Court. 
lat, fees charged on granting admin- 

istratration, ' 5^*58 

2d, do. return of the inventory, 1 1,79 

Sd, do. two letters of guardianship, ^ 6,£0 
4€fa, do. obtaining license to sell, kc. 8 ,7^ 
5th, do. return of two affidavits, 5,0D 

6th, do. fioalsettlement, 9,70 



^ «41,44 

Q. read by the President for a member 
of the court. In cases where the court is 
crofrded, and the preliminary papers and 
bond are prepared out of court by couniel, do 
yeu not charge the same fees as if they were 
prepared in court ?• 



A. Yes we do. 

q. by Mr. WEBSTER. The blanks are 
furnished at the ofilce to be filled up ; are 
they not ? 

A. They are. 

The couf t then ordered one copy of each 
of the receipts which had been read, and an 
abstract of fees usually charged and allowed, 
to be made out and laid upon the table. 

Mr. FAY said the mtmagers had gone 
through the whole Of the evidence on the 1st 
article. 

Mr. FAV stated the substance of the 
charge in the second article to be, that for 
three letters of guardianship granted to Lem- 
uel Parker, at a special- ('ourt, together with 
the warrants of appraisal, the Respondent did 
demand and receive the illegal sunvof jj32,10. 

LEMUEL PARKER sworn. 

Mr. FAY. State what you know respect- 
ing' this transaction. 

fPttness* I was appointed guardian by 
Judge PresGott, on the £9th day of June, 
1818, over John F. Shepherd, a spendthrift, 
and his two sons John and Francis, noncom* 
pos. An order of noiice, to appear and show 
why a guardian should not be appointed was 
served upon John F. Shepherd ; and as he 
did not appear, I was appointed by the judge, 
on the day mentioned, at his office in Gro- 
ton. 

Q. Was the register present ? 

A. He was net ; but on the £Oth of Oe* 
tober following, the regular Probate Gouit 
sat at*Groton, and then I returned my inven- 
tory, and was sworn. 

Q. What did you pay for these papers ? 

A. I paid f £9,10 for the three letters, and 
the judge said he must p:iy Mr. Farnsworth 
$3 for helping make out the papers. 

Q. Were these all probate fees ? 

A. I did not know of any charge for any 
thing but the probate fees. 

Q. You paid the whole as such ? 

A* Yes. 

Q. Were the $$ paid for Mr. Farnsworth 
included in the bill of iStd, or were they ia 
addition to it ? 

A. I do not certainly recollect ; they 
might have been included in th? ]f£9,10. 

Q. Was tiiere a previous application 
made to the judge foi the holding of this 
special court, and a time appointed ? 

A. Yes — there whs ; an order of notice 
was issued to the parties concerned, lo show 
cause why guardianship should not be taken 
out, and the selectmen of the town of Pep- 
erell, where the Shepherds lived, went to 
the jud|nre's office with me. 

PresvdenL Was this 529,10 paid to the 
judge at Groton? 

A. Yes. ^ ^ 

S. When ? at the regular probate court 
en there in October ? 
A* No—- it was when I took the letters of 
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guardianship at the judge's office in June, 
that I paid the ftd^lO ; — afterwards, when I 
made a return of the inventory into the pro- 
b^e court, on the 20th of October, I paid 
Mr. Fiske 5S,79. 

Mr. FAY. What papers did you receive 
for the 129,10? 

A. Three letters and one appraise war- 
rant—I took only one appraise warrant, be- 
cause the sons had no estate to appraise. 

Q. Did you know that you were to pay 
an extra charge for taking these papers at a 
apecial court ? 

A. No — ^I did not suppose there would 
be any difference ; nothing was said about 
any extra charge. 
Cross-examined. 

Mr. WEBSTER. What was the subject 
of conversation between yon and the judge, 
wh^n you went to take out those letters of 
guardianship ? 

A. There was some conversation about 
an annuity which had been left to John F. 
Shepherd'^ wife. 

Q. Had you ever been to the judge about 
it before ? 

A. Once before ; that is, when I first ap- 
plied for the guardianship. 

Q. Where did Shepherd live ? 

A. In Peperell. 

Q,. Andi who went with you the first 
time you called on Judge Prescott ? 

A. Some of the selectmen of the town of 
Peperell. 

^. Was there a probate court holden 
that day ? 

A. No. 

Q. Did you consult Judge Prescott about 
that annuity ? 

A. No. 

Q. Did you tell -him about it ? 

A. Yes. , ' 

Q. And the selectmen were with you ? 

A. Yes. 

Q. Well, what was the object of that visit? 

A. It was our object to secure the pro- 
jperty which Shepherd was spending, and 
iceep the family off the town. And we wish- 
ed to know wliether this eould be done by 
taking out letters of guardianship. One of 
the selectmen who was with me made the 
inquiry of the judge, and as I had been attor- 
ney for Shepherd about three years, they 
thought I had better be guardian. The se- 
lectmen then opened the whole case to the 
judge, and said that certain executions were 
in force against Shepherd, and that if he went 
to gaol, nis faniily would come upon the 
towri. 

Mr. DUTTON. When was this conver- 
sation you speak of ? 

A. Some time in June. 

Q. And who do, you say went with you 
at that time ? 

A. One or inore of the selectmen. 
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Q. If the object of the visit was to secure 
the town of Peperell, why did you go with 
them ? . 

A. i had previously been Shepherd's at- 
torney, and thought it proper to attend as hb 
agent. 

Q. Did you consult the judge yourself is 
a lawyer, about securing the annuity ? 

A. No. 

Q. Did you ever consult bim at any time 
after you were appointed guardian ? 

A. No ; excepting that I once asked tke , 
judge how to put down the annuity in the ap<>. 
praise warrant, as I did not understand it; 
and the judge told me I must appraise the 
estate just as if the man was dead, and make 
ray return accordingly. But about the annu- 
ity the selectmen and the judge talked the 
matter over, and they had the most of the 
conversation. 

Mr. WEBSTER. Which of the Select- 
men was it who went with you ? 

A. Dr. Walton was one, and Capt Jew- 
ett, or 'Squire ^ut trick, the other. 

Q. Do you not recollect any subsequent 
conversation with the Judge about the se- 
curing of this annuity ? 

A. I do not remember any. 

Q. B& the President for a member of the 
Court. VTas the witness informed by the 
Respondent at the time that any part of the 
fees paid were for advice about securing the 
annuity ? 

A. I was not. 

Mr. LELAND. Were they .paid when 
you took the letters of guardianship ? 

A. Yes, I paid part at that time in mon- 
ey, and gave a note for the rest. 

Q. Did you take a receipt ? 

A. I asked for one, but the Judge said it 
was no matter-— he did not usually give re- 
ceipts for such business ; that I might charge 
it in my account, and it would be allowed. 

Q. And was the account allowed ? 

A. It was. i 

Mr. Fiske the Register was called again. ^ 

Mr. FAY. What are the fees usually 
paid when these letters of guardianship are 
granted ? 

A. The whole fees are jl6,60 for letters 
of guardianship including the complaint to 
the Judge — the citation of the party <:om- 
plained of — the warrant of inquisition to the 
Selectmen of the .town where the party re- 
sides, and their return on it — the return of 
the citation — the adjudication ori inquiry into 
the truth of the facts alleged— the petition of 
the party applying for guardianship — the or- 
der upon this — then if the party complained 
of be adjudged a spendthrift, or non compos, 
the wafl^ant of appraisal— the bond given by 
the guardian— the letter of, guardianshijv^ 
the order of notice — and the blank notifiea- 
tions. The usual charge for the whole, to- 
gether with the f eccyrding, is |^6,60 ; but noat 
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ef Ibe items are provided for in the statute 
exceptiDg the warrant of appraisal that I 
know of. 

Cross examined. 
Mr. WEBSTER. This {6,60 fs the ex- 
pense attending one letter, is it not? 
A.. It is. 

President Where there are three letters 
granted is the expense three times j6,60? 

A. Yes — the charge would then be 
|[19,80. 

Q. by the President for a member of the 
Court. Were the sons John and Francis 
ffuinoYS — and what was their age ? 

A. No — they were adults; their exact 
age does not appear. 

The Managers informed the Court that 
they had gone through their evidence upon 
this article, and were directed to proceed to 
the third. 

BENJAMIN DIX sworn. 
Mr. FAY stated the substance of the arti- 
cle to be that the Respondent at his office in 
Groton, and not at any regular Probate 
Court, granted to the witness administration 
and a warrant of appraisal on the estate of 
Eri Rogers for which he demanded and re- 
ceived the illegal sum of |I5,70 ; and after- 
wards, upon the return of the inventory, at 
his office also, decreed a commission of insol- 
vency for which he received the illegal sum 
of 4139,02. Mr. F. then proceeded to exam- 
ine the witness. 

Q. When did you take out administra- 
tion upon the estate of Eri Rogers ? 

A. I have got the original letter and the 
account of fees paid. 
(Witness produces the papers.) 
Mr. FAY remarks that the letter of ad- 
ministration is dated Groton, Aug. 2, 1819, 
signed liy the Judge, but not countersigned 
by tbe Register, and reads the account as 
follows : 

August 2nd, 1819. 

To bond, letter and warrant, 5^970 

** extra writing, 1,00 

i^iro 

Q. Where was this admmistratlon grant- 
ed? 

A. At the Judge's office in Groton. 

Q. Was the Register present ? 

A. No he was not. 

Q. Did you pay the sum mentioned in 
the accQunt Z 

A. I paid |I5,70 at that time. 

Q. Did you pay any farther sums? 

A. On the 19th of Aug. I took out some 
•ther papers and represented the estate in- 
solvent, for which I paid JI39,00. 

Q. For what did you pay that sum ? 

A. I can't recollect the particulars of 
that account, but I took a number of papers 
on account of the insolvency of the enate 
and guardianship of the children. 



Q. Where did you i«cetve this second 
set of papers ? 
A. That was at the Judge's office also. 
Q. Were the parties concerned previ- 
ously notified ? 
A. They were* 

Mr. FAY. State generally the circum- 
stances attending this administration. 

fFitness. Mr. Rogers died on the 2d of 
July, 1819, leaving a lai^e farm, and cobody 
able to take care of it. He left no will, but 
before his death he had requested me to ad- 
minister upon his estate. His widow also re-- 
quested roe to do so. The farm recjuired im- 
mediate attention, so I went to the judge and 
told him the situation of the estate, ai^ that 
I expected to administer ; but I did not want 
to hurry the business, because perhaps some 
of the relations might choose to apply for 
it ; and I wanted to know what should be 
done %viih the estate in the mean time. The 
judge said he saw no impropriety in my tak- 
ing care of it for the present — and that I had 
better go on till an administrator was appoin- 
ted. On the 2d of August I went to him 
again, with my bondsmen, carrying with us 
the widow's renunciation, together with a re- 
quest in writing, that I should bi; appointed. 
I then took out the letters of administration. 
I am net certain whether it was that time, or 
aft4?r wards, that I told the judge the estate 
was likely to turn out insolvent ; but I soon 
found it must be so ; and I had several con* 
ferences with him before the return of the 
inventory, and told him just how the estate 
was situated ; that it must be insolvent ; that 
I should want a license to sell both real and 
personal estate ; that a guardian must be ap- 
pointed for the children ; andthat I wished to 
have it all done at once, at the same time that 
I returned the inventory. I got some instruc- 
tions from the judge how all this was to be 
done ; and on the 19th of August, I went up 
to the judge's office with the widow of Mr. 
Rogers, and a child of 14 (for tvhom it was , 
necessary to have the guardianship,) my 
hpndsmen, the person to be appointed guar- 
dian, and his bondsmen ; intending to re- 
turn the inventory, and ^et the other business 
done air under one. The judge said he 
should prefer having the business done at a 
regular probate court. But as I represented 
to him that it would be best to have the busi- 
ness done in Groton, that the case required 
despatch, and that there would be no probate 
court held theie for some time, be consented 
to attend to it at his office. So the commis- 
sion of insolvency, license to sell, and guard- 
ianship were all taken out at once, and the 
inventory returned at the same time. And 
for the whole I paid f[89,0O. 

Q What were the particular items of the 
jS9,00 ? 

A. I have a minute of expenses which 
was given me by the judge at the time. I 
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see there was ^d6,0S charged for the papers, 
'and $S for extra writing. I believe I did not 
pay the two cents. 

STitness hand» the paper to Mr. Fay.] 
r. FAY. The account is in the Kes- 

pondent's hand writing, as follows. 

AuguH 19, 1819, 

' Return of inventory, ke. $7,7S 

Affidavit of notice, &lc« 1,50 

Allowance of account, 2,00 

Ijicense to sell personal estate, £,50 
Relinquishment ot dower, £..00 

Commission of insolvency, £,50 

License to sell real estate, 5,50 

1st letter of guardianship, 5,70 

1 St a ppr aise warrant, ,7 5 

£d letter of guardianship, 0,85 

£ appraise warrants, 1,50 

Bond, oath, &lc. £,50 



Extra writing, 



36,02 
3,00 



;SI39,0£ 
Cross examined. 
Mr. HOAR. Why did the judge do the 
business at his office, rather than at a probate 
court ? 

A. It was for my accommodation. 
Q. Did he tell you he should charge 
more for doing it at a special court ? 

A* He did. 
, Q. Did you consider the jSl3 extra, an ex- 
orbitant charge ? 

A. No ; I thdiight it a moderate com- 
pensation enough, as it was done to accom- 
xnodate me. 

Q,. Aful you often called upon tlie judge 
for advice as to the settlement of this estate ; 
did you ? 

A. Tasked him /irst hosir I ought to act 
till an administrator was appointed ; and af- 
ter my appointment I asked him about tlie 
settlement of the estate. 

Q. Did the judge tell you that if he did 
the whole, he should charge you rather inore 
for It ? 

A. Yes, be did, but I (considered it would 
be a saving. 

Mr. WEBSTER. Do you live in Litile- 
ton? 

I do. 

How far i« that from Groton ? 
Seven miles. 

And how far from Concord ? 
A. I do not know. 
Q. Weil, do you know how far it is from 
Cambridge ? 

A. Twenty-six miles. 
^ Q. Were there not certain mortgages on 
this estate ? 

• A« Yes, the estate had two mortgages on 
it ; one to myself, and one owned in Bo&ton ; 
I believe by Mr» Samuel Parkman. 
. Q. And there was some difiiculty about 



A. 

Q. 

A. 



these mortgages, was there not, about whrcli 
you consulted the judge ? 

A. No ; not about the mortgages, but 
there was some difficulty about an attach- 
ment on the estate prior io Mr. Rogers* 
death, smd the judge gave me advice about 
this-. 
Q. What did you pay for it ? 
A. I never paid any thing more than I 
have stated, till I came to the final settlement. 
Wh«n I closed my account of administration 
I paid the usual fees. 

Q. What do you suppose was the differ- 
enee of expense in transacting the business 
at Groton, instead of going to the probate 
court at Cambridge ? 

A. I cannot tell off hand ; but I think it 
would have been much greater if I had gone 
to Cambridge ; — I should have had to have 
carried my bondsmen with me, and the wi- 
dow, as guardian, must have gone with hers ; 
and Mr. Kimball the other guardian, with 
his ; so that I thought there would be a con- 
siderable saving to the estate by having the 
business done at Groton. 

Q. by the President for a member of the 
court. * Did you understai^d from Judge 
Prescott, before you took this administration, 
that nn extra charge was to be made for its 
being done at the office instead of the regu- 
lar probate court ? 

A* The judge told me there would be a 
little something to pay. He charged 53> 
which I theught reasonable, and considered 
a great saving. 

Mr. DUTTON. What was the difficulty 
as to the attnchment about which you con- 
sulted Judge Prescott ? 

A. Why a little before Mr. Rogers' 
death, in order to secure a certain note of 
hand, property was attached to the value of 
about 5£00 and feceipted for. I heard 
nothing more about the action till after the 
eommission of insolvency was taken out. 
The note Tor which the attachment was laid 
wes then sent to the commissioners and al- 
lowed. But soon after i received a sum- 
mons to attend a Court at Boston on that 
account. I came here, and saw the attorney 
who brought the action, and when I asked 
why it was brought, he told me it was only 
to save the costs. Afterwards when J ivas 
speaking to Judge Prescott about it, he told 
me I must go right back to Boston, and pre- 
vent a judgment against me. He advised 
me to employ an attorney there, which I 
did. 

Q. Did you mention this to Judge Pres- 
cott incidentally in the course of con versa^ 
tion ? 

A. I think I did — but I am not sure 
whether I did or did not — but he gave me 
the advice mentioned. 

Q. Did you consult him as counsel thea 
or at any time ? 
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A. i doh't know that I consultqd hinfas 
counsel, or any way, exsept as to forms of 
proceeding. 

Q. Was there any advice given you by 
Judge Prescott for any thing else? 

A. I recollect asking the Judge before 
about the cancelling of tbe mortgages. I 
wanted to know whaf evidence I must have 
of their discbarge. 

Q. by the President for a member of 
the Court. Is t^ere any regular Pr6bate 
Court holden at Groton or Concord ? 

A. 7here are two Courts at Groton and 
o«e at Concord. 

Mr. WEBSTER. When did you first 
€f»aie to the knowledge of your having been 
wronged by the Judge? When did you first 
find out thai you had paid more than you 
ought ? 

A. r never have found it out^ and don't 
know now. • I never made any complaint of 
these things for I never was dissatisfied a- 
bout them ; and I don't know that any wrong 
has been done to me or to those I represented. 
I never knew there was any difficulty about 
U till I was summoned to appear and give 
my evidence before the House of Represen- 
tatives. 

Mr. SHAW. Who drew up these pap jrs? 

A. Jud^e Prescott and a young man in 
his office prepared them all. 

Q. . Was any Register presents? 

A. No. 

Mr. HOAR. May it please the Court, 
we not only admit that, but we assert it. I 
mention it merely to save your Honors and 
the Hon. Managers the trouble of that in- 
quiry in future. We assert uniformly that 
no Register was ever present at any of these 
Special Courts. 

Mr. SHAW. Have you a copy of the in- 
ventory returned ? 

A. I have. 

[Witness produces the paper.] 

Mr. Fiskt was called again to the stand. 

Mr. BUTTON. What would be the reg- 
ular charge on the return of this inventory ? 

A. I should estimate this at about 20 pa- 
ges — the charge would then be &5 cents for 
the return, twelve times SXi cents for the re- 
cording, and the same for the copy — total 

Mr. BUTTON. The actual charge is 
57,72. Please to state the usual charges for 
all the items in that account. 

Witness. The usual charge on return of 



2nd letter of guardianship, 
2nd appraise warrant, 
Bond, path, ££c. 
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2,2^ 

.1,5a 

2,50 



inventory is 

Afiidavit of notice, 
Allowance of account, 
License for personal estate. 
Relinquishment of dower, 
Comnriision of insolvency, 
License for real estate, 
1st letter of guardianship, 
tst appraise warrant. 



^5,65 
^,50 
2,00 
2,50 
S«00 
«jOO 
5,00 
2,10 
•75 



For the license to sell real estate I have 
mentioned the highest charge ; if there is no 
order or decree we charge only ji4,50. For 
the letter of guardianship I have allowed 
only one minor; we charge 15 cents more 
foir every additional minor. 

Cross examined. 

Mr. WEBSTER. For which of these 
items is there a charge provided iu the fee- 
bill ? 

A. The 85 cents on the return of the in- 
ventory, and the 12 cents a page for record- 
ing and for copying are fixed by law. No 
other of these items is provided for. 

Mr. BLAKE. Is there any charge in 
this whole account greater than is allowed 
by statute ? 

' A. No ; — there is no excess in any case 
where the fee is fixed by law. 

Mr. HOAR. Is this a case where a copy 
must be made for the Judge, and preserved 
in order to be recorded ? 

A. It is. 

Evidence on the fourth article. 

JOSEPH BUTTERFIELB sworn. 

Mr. FAY. State whether you were ap- 
pointed administrator on the estate of Simeon 
Brown, and where and when and what fees 
you paid. 

A. On 15th Aug. 1818, at Judge Pres- 
cott's office, I took out letters of administra- 
tion on that estate, and had appraisers ap« 
pointed. I paid |(6 ; — no bill was given, or 
fees marked on the papers. 

Q. Was previous application made to the 
judge to appoint a time for holding thecourt? 

A. m: 

Q. Was notice given to tbe parties ? 

A. I carried a letter irom the widow, and 
I think from some of the creditors, contain- 
ing a request that I should be appointed ad- 
ministrator. The heir wasonly a small child. 

The letter of administration was produced ; 
which Mr. F. observed was signed by the 
judge, but not countersigned by the register. 
Cross examined. 

Mr. HOAR. What was the object in jko- 
ing to Oroton to take out letters of adminis- 
tration ? 

A. To save the extra expense of going 
to the next probate court at Concerd, which 
was double the distance, and to save time. 
The estate was a manufactory, which requir- 
ed immediate attention, or it would stop. 

Q. Where do you live ? 

A. At Tyugsborough. . * v 

Q. Bid you ask any legal advice of .t1)e 
Respondent ? \ 

.A. I think I asked him tome advice re-, 
specting my rii^hts and duties as to the ad« 
iaJQistration 5f the estate. 
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Mr. WfiBSTER. Did you uk blm about 
tome estate in New- York ? 

A. Yes — I asked the judge iwhat to de 
about it, and he gav e me his advice. 

Mr. HOAR. Was the Judge goi»g out ^ 
was bis chaise harnessed ? 

A. Ves, the judge had his horse ready 
taokied to go soMiewbere^ and he waited at 
my urgent request. He was detained as 
mach a^ two hours. 

Qp • Did the judga prefiare all your papers? 

A. I believe I carried my bond executed. 

i^. Did he prepare all the others ? 

A. Yes, and took copies of some. 

Q. How much did you pay ? i 

A. Six dollars. 

Mr. FAY. Was this allowed in your ad<> 
ministration account ? 

A. Yet. 

Q. Did yott pay nothing mdre« 

A. No. 

Q. Was it a great saving of expense to 
do the business at Oroton ? 

A. Yes, it was a saving of several dollars. 

Q. Did this six dollars include pay for 
advice ? 

A. I supposed it did, as I expected to pay 
reasonably for the advice, and I paid nothing 
else — I considered the charge a reasonable 
one. 

Mr. WEBSTER. If you expected to 
pay, whence does your dissatisfaction arise ? 
' A. I have no dissatisfaction. 

% Have you never complained ? 

A. Never. 

Mr. FAY. Was the six dollars charged 
in Ode item ? 

A. Yes. 

Mr. FAY remarked that in the account 
settled^ it was all charged as ** probate fees.*' 

Mr. HOAR. Do you recollect any con- 
versation ab^ut a charge for advice ? 

A. Nothing was said at the time, or at any 
other time, what part was fur fees, and what 
for advice. 

. Q. Was the advice given, such as you 
would have been obliged to ask ofsome one ? 

A. Ye$-»I was uninformed respecting 
mv duties as an administrator. 

ISAAC FISKC examined again. 

Q> by a member of the court. Did 
Judge Prescott pay over to the register any 
different sum fqf his fees, wl>en business was 
transacted at his own office, from what he did 
when business was done at regular courts P 

A* The same fees were paid to me as at 
the regular courts : the labour is the same. 

i^. by a member of the court. What 
would be the usual fees for granting adminis- 
tration in this case ? 

A. iS.BOt where there is no dispute. 

Mr. SHAW. How do liie papers get to 
the. register from these special courts ? 

A« The judge generally brings them to 
the next probate cowrt. They are recorded 



just as if the business was done at a regular 
court. 

The court adjourned to 9 o'clock tomorrow 
morning. 

HOUSE OF REPRESENTATIVES. 

WSSNE8DAT, APRIL 18. 

At 11 o'clock a message from the Honor- 
able -Senate was delivered by the Honorable 
Mr. Welles, informing the House, that they 
were about to resolve themselves into a Court 
of Impeachment to proceed in the trial of 
the articles of Impeachment exhibited against 
the Honorable Judge Prescott. The House 
after having despatched a message announ- 
cing that they were ready ^o give their at- 
tendance, proceeded to the Senate Cham- 
ber. 

After the prbceedings which ivere there 
had were completed, the Members of the 
Housd returned to the Representatives' 
Chamber. 

Mr. KING laid before the House the an« 
swer of the Respondent, which was read 
from the Chair by its title. 

Mr. KING on the part of the Managers 
reported a Replication to the answer of the 
Respondent, which he laid upon the table, 
and which was read. On motion of Mn 
SAUNDERS it was accepted by the House, 
and the Managers were directed to present 
it to the Court of Impeachment. 

AFTERjsroojsr. 

The House being informed by Message, 
delivered by the Honorable Mr. Lyman that 
the Senate were ready to resolve themselves 
intoa Court of Impeachment, and to proceed 
with the trial, went up to the Senate Cham- 
ber. After the proceedings there had, they 
returned to their Chamber at a quarter past 
8 o'clock, and adjourned. 

SENATE. 

THURSDAT, APRIL 19. 

COURT OF IMPEACHMENT. 

Mr. Tufts was sent with a message tO' 
inform th6 House of Repretentatives that the 
Senate was> about to resolve itself into a 
Court of Impeachment. Mr. Saunders 
brought an answer that the House would at- 
tend forthwith. The Speaker and six of the 
managers came in, followed by other mem- 
bers of the House. 

The Court was opened at a quarter pa it 9. 

The Respondent and his counsel attended, 
and the Respondent was called. 

Mr. FAY said the managers would pro- 
ceed to offer evidence in support of the 5tb 
article o< impeach rhent. "* 

PETER STEVENS sworki. 

Mr. FAY read from the records of the 
probate court, a letter of administration, dat- 
ed June SI St, 1819, granted to Lucy Allen, 
upon the estate of her husband, Shobal C. 
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AUen. The letter was not countersigned bj ( 
the register. 

TFitntss testified, (hat on the £lst June, 
1819, be went with the widow Lucy Allen to 
Judge Prescott's oflfice, in Groton, to obtain 
a letter of administration on the estate of 
Shobal C. Allen» A letter of administration, 
"warrant of appraisement, and order of notice 
were received ; for which he paid the judge 
$b. On the dlst July he went to Judge 
Prescott's office again, to return an invento- 
^ ry, and to get a license to sell personal es- 
tate, and paid the judge ||10. 

Mr. DUTTON. Was that all you got ? 

A. Yes ; I do not recollect that any thing 
else was dene. 

Mr. FAY. Was no allowance made to 
the widow at that time ? 

A. There was an allowance to the widow ;. 
I am not able to say whether it was made 
then, or at another time. On the 21st Feb. 
1820, 1 went again, and carried a list of debts, 
to get a license to sell real estate. The judge 
said the list of debts was no^t correct. He 
g^ave me directions how to make it out, and 
l^ave me a suitable blank. I paid him $t. 
Nothing more was done at this time. I went 
afterwards on the SMth March, with the guar- 
dian, to get letters of guardianship to the 
children. The judgetinadc out three let- 
ters of guardianship for seven children, two 
over fourteen years of age, for each of which 
a letter was taken, and five under fourteen, 
for all of whom one letter was taken. They 
were charged to the widow. I was her agent. 
I got at the same time a license to sell real 
estate, and a commission to sec off the wi- 
dow's dower. This was the last time I went. 

Q. by one of the Managers. Was this 
all that was done ? 

A. I think it was. 

Q. What did you pay ? 

A. The whole amount paid was $25^65, 
I do not know the items. 

Q. Was all this done at the'Respondent's 
office ? 

A. Yes. 

Q. Was the register present f 

A. No. 

Q. Was notice given beforehand to the 
Judge, when ycti went to him ? 

A. I think there was, by sending him a 
line, that he might be found at home. I think 
no notice was given except for the first ap- 
plication. 

Q. Did you ask for a bill of particulars ? 

A. When I got through the business I 
asked him what was to pay ;— the judge gave 
me the gross amount, without stating the par- 
ticulars. 

Mr. BUTTON. Who was appointed 
guardian ? 

A. William A. Bancroft. He was pres- 
ent when the letters of guardianship were 
granted. 



Q. Were these all the times yoir atteiid- 
ed in this case ? 

A. Yes. 

ISAAC FISKE was called again to state 
what would be the usual fees in this case. 
He stated that they would be $S2,10, accord- 
ing to the papers appearing in the case. It 
only appeared that there were two letters of 
guardianship ; if there were three, a further 
sum of <9^2j]0 was to be added to the dl3£,10. 
The whole fees charged amounted to |[40,6&. 
The fee-bill did not provide for all the fees 
m cases of adminrstration,fuardiari5hip, &&e. 
—he stated the customary fees. Mr. F. enu- 
merated all the papers on record in the case 
of Shobal C. Allen. 

Q. by a member of the court, Has it been 
usual to expose the fee-bill at the probate of- 
fice, when the probate court is in session ? 

A. It has never been ususil to expose the 
fee-bill in any other way than in a book that 
lies on the table. 

Evidence on the sixth article. 

JONATHAN t.ORING sworn. 

The witness was asked to relate what he 
knew respecting the facts charged in this ar- 
ticle. 

Witness, In the latter part of 1804, T ap- 
plied to Judge Prescott, on behalf of Mary 
Trowbridge, for a'petition for the partitioxrof 
real estate. 

Mr. FAY. Was he judge at that time ? 

A. He was. He prepared the petition 
and the other necessary papers, and appoint' 
ed commissioners to make the division. — 
When the commissioners came on, Benjamin 
Champhey, attorney for Mrs. Champncy, 
wife of Francis Champney, was asked if he 
would take the real estate. He refused. I 
told t(ie commissioners, that if it could not 
be divided, Mary Trowbridge would take the 
whole. It was thought best noi to make a 
division, and the whole was set off by the 
commissioners to Mary Trowbridge. The 
other party became di!»satisfied, and the thing 
was continued from court to court, thrmigh 
1805 until Jan. 6lh. 1806, when the judge was 
about to make a decree. Benjanrin Champ- 
ney came to Groton at that time, havini; ob- 
tained a warranty deed to himself (Tom Fran- 
cis Champney and his wife of her half of 
the estate. He made a deed of the same to 
me, and I gave security for the payment of 
the money, and so the matter ended. 

Q. Did you apply to the Respondent as 
an attorney ? 

A. I told the judge I should have need of 
conns';!, and the judge told me he should ex- 
pect pay as an attorney ; he told me so sev- 
eral times, and I expected and was wilUug to 
pay him so. At one time he told me he 
should charge 1^50, and I paid it. 

Q. When did you first applji to the Res- 
pondent ? 
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Cliampney refused to ncll. Judge Prcicoti 
iben grained the perttion. 

Mr. FAY. Did the Bespondenl sUte lo 
you that be iras n juil^e, nnd could noi acl in 
the business as counsel ? 

A. 1 do nor reculleot ibal he did. 

Mr. DUTTON. Did ibe Res^ioudGnt go 
to New Ipswich ? 

A. No, I went mjself. 

Q. by a manager. When (lid Chanip- 
ney come in Grolon ? 

A. OnlheBiliuf Jan. 1806. The pro - 
bale coucl sal a1 Ciinibrid{;e. The coinmis- 
sionets had made ibeir return, and the judge 
was about passing a decree when Cliampnev 
cime do»'n. 

Mr. LELAND. What makes you 
collect iliai vun applied to the Responder 
Dec 1804. 

A. The letter of 1GD4- 
' Q. by a manager. Was the sum of $50 
paid as ecumsel fees ? 

A. yps, I paid ihe probate fees as 1 weal 
along. The SM »as in addiiioii. 
Cross-ex a inimed. 

Mr. HOAR. When did you apply first lo 
Jud^e Prescoiijfof advine ? 

A. Within a week after receiving the let- 

Q. bid you never call on him befo^t 
you received the. letter ? 

A. No. 

q. Did rot Mary Tronbridge call on 
liwn \iefme ? 

A. T do nol think she did. 

Q. Wild is Mary Tfoi<bridge ? 

A. She is now iny wife, 1 was her agent. 
I then expected to make licr my wife — which 
I did afterwards. 

Q,. Did Judge PrescoK tell you he should 
make a charge as attorney or counsel ? 

A. He l[>ld tne several limes he should 
cliarge k pa rale. 

Q, Were all Ihepapersmadeoutat once? 

A. I do not recollect. I presume "vithin 
a nionlh — perhaps within a forlnigbl aftqi' 
the receipt of the leller. We went about it 
direcllv. 

Q. Who wetethe commissioners ? 

A. Esquire Lawrence, Esquiic Little and 



Esquire Longley, Esquire Longley refused to 
ferve, and I then uent lo Judge Prescott, 
and he appointed Dr.Ptescoll, who did serve. 

Q. To whom did the commissioners make 
relurn, to the judge or lo Mary Trowbridge ? 

A. They made a linle sketch of a verbal 
report [tfitness produces it) 10 the parties, and 
afterwards a iut>re particular report (o tha 

Q. Was the second report made after Ihe 
difficulties between ttfe parlies ? 

A. 1 cannot say. 

Mr. BLAKE. The first application lo the 
judge was for a division of real es 
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Mr. WEBSTER. Do you, 
nol remember that Judge Frescoll, in some 
capacity or other, went with Mr. Champ- 
ney t» Ncw-Ipswicli on this business ? 

A. 1 do not ; I believe he did not. 

Q. ^Vhich was Ihe eldest sister ? 

A. Mrs. Champney. 

Q. Was there any misunderstanding be- 
fore between the two sisiers, Mrs. Champney 
and Mrs. Loting? 

A. Not respecting the real estate. 

Q. Was there on any account ? 

A. There might Ve Some difference. 

H. Were they on good terms ? 

A. I do not know thai they were not. 

H, Did you live in the house with Mary 
Trowbridge at the lime ? 

A. Yes. 

Q. How long before had the sisiers visit- 
ed each other? 

A. A year before, Mary went lo New 
Ipswich to see her sister. 

Q. On tills business ? 

A. No. 

Q. How do von know? 

A- I went w'lih her. 

Q. Weie ihcy fiiendly at the lime of the 

A. I do not know lliat there was any 
eoldiiest between tbi:m re^pRCting the estate. 

Q. Were they fiiendly? 

A. Not so much so as some. 

Q. Had not the Judge been applied to by 
Mary Trowbridge before you applied to him ? 

A. No. 

Q, How do yon know? 

A. Fium my connexion ■ 
should have known of it. 

Q. Whatconnenion? 

A. I h:id some expectancy of making a 
wife on her. 

Q. When ytHi first applied to Ihe Judge, 
did lie tril you about counsel feet? 

A. Yes. 

Q. Did you always expect to pay Ihem ? 

A. Yes. 

Mr. DUTTON. Did the Respondent 
erer intimate to you tliai tliete ivas any dil- 
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Dculty in his aoting in the case, because h« 
was a Judge? 

A. Not that I recollect. 

Mr. WEBSTER said he would take this 
opportunity to read the Commission of the 
Kespondent as Judge of Probate. It was 
dated the Ist Feb. 180^, and the oaths were 
administered to him on the !9th of the same 
month. 

Mr. FAY reads the petition of Mary Trow- 
bridge for partition, dated March 18th, 180$ 
— the decree and warrant to the conimis- 
sioneis, dated May 23d, 1 805, to set off a 
moiety of the estate according to the prayer 
of the petition. In the mean tmie there was 
an order of notice. 

PRESIDENT. Is there no return of the 
warrant on the record ? 

Mr. FAY. None. By the record the 
process seems to have stopped there. 

Evidence on the seventh article. 

Mr WEBSTER said that to save time, 
the Respondent's counsel were willing to ad- 
mit the seventh article as it stands. 

Mr. FAY said he wished to call a witness 
to prove what the services were, to which 
this article relates. 

Mr. WEBSTER objected. He said the 
article was admitted. If the counsel for the 
Commonwealth were not satisfied with this 
admission, then ihey expected to prove some- 
thing that was not stated in the article, and 
something that the Respondent was not call- 
ed upon to answer. 

Mr. DUTTON, We propose to call the 
witness to prore what the advice and assist- 
ance wa?, for which the Respondent charged 
the $l5t mentioned in the article. We think 
it is perfectly competent for us to shew that 
the sum was received extorsive ly for services 
which he ought to have rendered as Judge 
of Probate without compensation, or that if 
he took it as counsel, he took tive times as 
much as others would have charged — that 
under pretence of advice and assistance, ttie 
515 was taken corruptly colore officii, l^he 
words in the article, *Udvice and assistance," 
fi&c are quoted from the Respondent himself. 
We quote them, meaning to shew the intent 
-—the corrupt motive ; and we submit to the 
Court, that we have a right to go into this 
evidence, 

Mr, WEBSTER. As this motion tren- 
>ches directly on the merits of the case, I' 
must ask the indulgence of this Hon. Court, 
to make a few ^remarks. We give the Hon. 
Managers this article as true. I eonfess I 
am not a little surprised, considering the 
general correctness of tl)e Hon. Managers, 
and the legal and honorable course they have 
pursued, that they should attempt to preju- 
dice the Respondent by allegations not con- 
tained in the articles. The question amounts 
to this, whether they may charge one thing, 
aod prove another which is not charged. I 



do not advocate the proposition that this 
Hon. Court is bound by all the rules and 
forms of other inferior Courts, but I do eon-* 
tend that the Constitution is as imperative 
on this Court as on any other, where it de- 
claresr that every man's offence shall be de« 
scribed to him plainly, substantially and for* 
mally. This Court is a criminal Court ; its 
judgment is as deep, as penal, as the judg* 
nient of any Court. It does not take away 
life, but it takes away every thing that makes 
life worth havini;. You take away not only 
a man's property, not his o^ce merely ; you 
disfranchise him, you dismember him, you. 
turn him out of his society, you disqualify 
him, yon take away the privilege which ev- 
ery citizen enjoys, of holding and being 
elected to oflioe if the people see fit to choose 
him. You are a Court of criminal juris- 
diction, and are bound substantially by the 
universal, fundamental rules of justice, by 
which all Courts are governed.. It is a dic- 
tate of natural justice that a man is not in 
any Court to be charged with one thing and 
tried on another. If the Hon« Manc^ers had 
preferred this article against the Respondent 
in a Court of common law, and the Respon- 
dent had demurred to it, wuuld it have been 
pretended that they could oall on a witness \o 
give a coloring to the article ? Here, though 
the form is different, the principle is the same« 
It is impossible to admit that any thing can 
be proved that is not charged. In the pres^ 
ent case, what is the charged It is not pre- 
tended ill it, that trho Respondent took iini> 
proper fees colore officii; he is not come pr^-* 
pared to meet sQch a charge. It is not sta- 
ted that he tool; too much as counsel. But 
the charge«is that h^ rendered services as 
counsel and received fees for them, which he 
allowed in the account of the administrator. 
This we admit, and we are prepared to de- 
fend it. The gentlemen want to prove that 
the services rendered were not worth so much 
as the Respondent received for them, Tbey 
wish tu convince your Honors that ten dol-* 
lars and a half, or at most eleven dollars^ 
would have been enough. They are going 
to establish a new charge. They have. not 
counted upon it. The evidence is to intro* 
duce new substantial matter, and u« are 
bound to resist its admission. 

Mr, SHAW said it appeared to him, that 
tlie words " being Judge," the Respondent 
did ''unlawfully and corruptly demand and 
receive," &&c. constitute the git of the charge 
in this article. The admission of the article 
does net admit the corruption, and the ques- 
tion now is, whether we are bound to take the 
admission viva voce of the Respondent's 
counsel, after issue joined. 

Mr. WEBSTER. My objection is not 
against the Hon. Managers proving the facts 
alleged in the charge, but it is against their 
proving; any thing moe. 
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SAMUEL WHITING sworn. b 

Mr. FAY reads the 7th article and di- 1 
rects the witness to state what he knows a- 
liout it. 

fFUnesi* I can state on]y what I stated 
before the House of Representatives. I was 
guardian of ^ve minors, children of Benja- 
min Baldwin of Billerica, and went to Con- 
cord — 

Mr. HOAR interrupts the witness, and 
objects, that the Hon. Managers were already 
bringing in facts not alleged; as nothing 
Was said in the article about the number of 
the wards ; and even that ought not now to 
be stated. ' 

* Mr. BLAKE. There is no intimation in 
the article ^hat any letter of guardianship 
was ever granted ; and that very omission 
was one reason why we considered it safe to 
admit the article as it stands. 

Q. by Mr. FAY. Did you settle an ac- 
count as guardian ? 

A. I brought my accounts to the Judge, 
and he told me they were informal. I ask- 
ed him to put them right. 

S. What did he then do for you ? 
r. WEBSTER. That is the very thing 
we object to. 

Q. Did he give you directions — 

Mr. WEBSTER. No, sir, I object. 

Mr. DUTTON. What were the services 
rendered ? I think we have a right to ask the 
question. 

Mr. HOAR. Our objection, may it please 
the Court, » not to the form ; it is substan- 
tial. The Respondent in preparing to an* 
«wer yerj many of the charges brought a- 
gainst him, meets with this real difficulty — 
the difficulty of ascertaining \vhat were the 
facts. There is no allegation in the article 
ef the particular services rendered ; and here 
lies the difficulty ; that it is impossible to find 
the papers necessary to enable us to prepare 
an answer to the charge. If I go to Jhe 
Register and ask of what wards Samuel 
Whiting was guardian, the answer is he does 
not file his papers by the name of the guar- 
.dian, but by that of the ward. The name of 
the guardian is no help to us ; and as that 
only is mentioned in the article it would be . 
impossible to answer the allegatioti in a year. 
This difficulty therefore makes it proper for 
the Respondent to stand on his constitution- 
al and legal rights. The position of the 
Hon. Managers, if pushed to its full length, 
wonld amount to this, that the House of 
Representatives might make a general 
charge of misconduct and maladministra- 
tion, and under that charge commence their 
inquiry with the beginning of the Respon- 
dent's administration, and go into an inves- 
tigation of the whole of his official conduct; 
which there would be no possibility of an- 
swering. It becomes necessary therefore to 



observed by one of the Hon. Managers that 
the charge against the Respondent contained 
in this article Was for taking fees as counsel 
for services which be should have rendered 
gratuitously as Judge. We find nothing of 
It. We pray your Honors to look at the ar- 
ticle. It contains no such charge. If it 
dees the Hon. Managers have the fuH bene- 
fit of it, for we admit it. If they are not satisfi- 
ed with that let them prove it ; but do not let 
them prove what was never alleged. We asset t 
that it is matter of substance that we should 
not be compelled to answer any thing with 
which we are not substantially charged. The 
Respondent must certainly be admitted to 
the benefit of the common provision in the 
12th article of our Bill of Rights, that «no 
subject thall be held to answer for any crime 
or ofibnce, until the same is fully and plain- 
ly, substantially and formally described to 
him." 

Mr. BLAKE. The 7th article, if it char- 
ges any crime against the Respondent, char- 
ges that of bribery — a charge of a high and 
extraordinary character. If any form of al- 
legation be necessary in processes of im- 
peachment, the form of this artiale is clear- 
ly imperfect. We do not however object to 
the defect of form, but of substance. The 
definition of bribery is '* when a judge, or 
other person concerned in the administration 
of justice, takes any undue reward to influ- 
ence his beliaviour in office." (4 Blackstoae's 
Com. 139.) If there be any allegation in 
this article that the Respondent has received 
* an undue reward to influence his behaviour 
in office,' we have had the temerity to admit 
it.' We may have acted onadvisedly in do- 
ing so. But we can perceive no such charge ; 
there is only one official act to which this ar- 
ticle has any relation. The allegation is, 
** that said Prescott, being judge as aforesaid, 
at a probate court at Concord, in said coun- 
ty of Middlesex, on the 7th day of Jun6, A. 
D. 1815, did then and there advise one Sam* 
uel Whiting, in and about the settlement of 
his accounts as guardian for certain wards, 
and did then and there, as the attorney of 
said Whiting, give him directions therein.** 
So far we are left to conjecturte even the res- 
sidence of Samuel Whiting. Nothing is 
said of any application there for letters of 
guardianship. There is nothing to show that 
Samuel Whiting had not taken out adminis- 
tration in New-Hampshire or New-York ; 
and not a word is said of any process pend- 
ing before the Respondent in the county of 
Middlesex. The article goes on to' state, 
'* that the said^ Prescott did then and there, 
for his services as attorney in the business 
aforesaid, unlawfully and cor>uptly demand 
and repeive of the said Whiting, the sura of 
fifteen dollar^'' If any thing is here charg- 
ed, it is the taking of exorbitant fees as coun- 
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within the jurisdiction of the Respond em's 
coart* If that means any offence, it means 
taking unlawfuliy and corruptly^ as counsel 
or attorney, larger fees than ky the rules of 
practice he ought to have taken. The arti- 
cle (Hoceeds thus. ** and did then and there, 
in his said office of judge as aforesaid, charge 
and allow in the account of said Whiting, 
Mritb his said wards, said sum of iifteen dol- 
lacs,^for advice and a^ssistance about prepar- 
ing this and other accounts and papei-s." 
Tle^e is the subsiance of the charge — the 
only Caot alleged which it is important to con- 
sider. We find that there was at some time 
or other a guardianship account commenced. 
When — we are left entirely at a loss to con« 
jecture. It may have been long anterior to 
the Respondent's appointment to the office 
o( Judge. The only, thing to l^e coasiderecl 
then is whether this eharge as counsel was a 
reasonable charge. Here was an account un- 
settled ; as judge he was to adjudicate upon 
it — and of course if the eoim^l fee there 
charged was reasonable — it Was not his priv- 
ilege, but his duty to allow it. Nothing is 
hinted in thc^ article of any impropriety in 
his conduct as judge — nothing thai has any 
relation whatever to his offieial duties — un- 
less it be what is contained in those three 
Ifist lines. We submit the question therefore 
to the honourable eourt, whether it is proper 
upon a charge of misconduct and maladmin- 
istration in office as judge^ to examine the 
witness as to the services for which fees 
were taken by the Respojident as cQuntd ; or 
whether any facts are to be admitted In evi- 
dence which are not substantially alleged. 

Mr. SHAW. It wottid appear from the 
remarks of the Respondent's counsel, that 
the learned gentlemen werearguing a special 
demurrer. We have not indeed tlie benefit 
of many precedents (o guide us ; but we 
know that this court is vi^sted by the consti- 
tution with the power of trying and deciding 
questions of ioipeachinent wr misconduct 
and maladniinistratioii in office, and it must 
necessarily have the privilege of prescribing 
its-own rules. I readijy^admit in its full 
force that constitutionaf provision of our bill 
of ri^ts, which has been insisted upon by 
the learned cotms^l for the Respondeat. I 
agree that no citizen or subject ef this Com- 
monwealth can be convicted of a crime which 
has never been alleged agaipst him, and that 
liis offence must be so specifically described, 
that he shall be able to answer it ; and I ask 
your honours whether tbiy article does not 
toifort a specific charge? It accuses the Res- 
pondent genet ally of misconduct and mal- 
administration as judge ; and under that head 
specifies a particular act done at a p)Birticular 
time, when he was in fact judge. Is it fqrther 
seeessiiry in order to fix upbnhimthe charge 
of official misconduct to state when l^e wus 



implied that the oHeoce compHtiiied of wai 
committed while in office ? It is alleged that 
the advice given was at a probate court ; that 
Samuel Whiting to whom it was given t^en 
acted as guardian ; and it is then distinctly 
alleged that the account containing that 
charge for advice was allowed by the Res- 
pondent at a probate court. This surely tak- 
en together does substantially allege that tho 
Respondent did, as judge of probate, and un* 
der colour of his office, unlawfully and cer- 
ruptly demand ^nd receive of the said Whit* 
iug, tlie sum there mentioned. But we con- 
tend now as before, thai the words *■ unlaw- 
fully and corruptly' are the very git of the 
accusation — the essence of the charge. It ie 
not necessary to set forth in the allegation 
the evidence by which it is to be suppoi-ted. 
But having alleged a particular act to have 
been done unlawfully and corruptly, the Res- 
pondent is i>ound either to plead net guUUf, 
or to demur. He has done neitlier. In his 
answer he has made a generatl denial of the 
charge, and now tenders an admission of 
the facts. Here .is an offence charged^— 
time, place and circumstance sufficiently dcs- 
erifoed — on a certain day-^at a certain pro- 
bate court, when it must be presumed he was 
the presiding judge — fees taken as ceuftsel, 
and afterwards in the guardian's account al- 
lowed as judge ; — and is it not con>petent for 
us to show ihat this was done wilfully and 
corruptly i Is the witness not to be aske4 
what sums he paid, and for what services, in 
order to ascertain the degree of cortiiption ? 
I had not anticipated this objection, anfi 
therefore have not prepared myself wtiih au^ 
thorities to meet it. Bat I recollect the ease 
of Lord Chancellor Bacon, who made a gen- 
eral answer of not gutZfy, and then upon 
trial admitted the facta. A spedal commis- 
sion was notwithstanding appointed to in- 
quire into the truth of the eharge, and hf 
was called upon to show that the admitted 
facts were not done wilfully and corruptly. 
He was called upon to show that there was 
no offence. Here the case seems to be pte* 
cisely similar, and if the article under con* 
sideration does give in form and snb8Cane# 
sufficient notice of the nature tf the charge, 
we must be allowed to go into evidence to 
shew the corruption, which tlie Respondeat 
will be bound to rebut. 

Mr. WEBSTER. The counsel for the 
prosecution have misunderstood our objec- 
{ (foil. It is true the learned manager has 
made a very good argument to show that the 
article does contain a charge. And if it 
does we admit if. We admit all that ie thet e 
stated. What effect this admission is to ha\ • 
we shall see afterwards. 

The learned nHinagerhas not been able^fo 

shew aity precedent ^ thiii^^itiaordinary 

i proceeding;, ahHooi|h h*^ht« ^one b>'ck aj- 
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Chanccillor Bacon. But his was entirely a 
diflferetit case. Lord Baeon did not admit tiie 
W'lioU charge, but made a speci^il answer, 
denying part and admitling pnrt. We admit 
tlie whole fact, and all the legal in^enees 
from that fact.^ The authorities upon this 
point are, that if the facts alleged be insufii> 
cieiit, the party ac cus^d is to have the full 
benefit of it on tiie general issue guilty 
or not guilkf. In Lord MelTille's case 
all the facts of the several charges were 
admitted, and the accused was acquitted on 
the ground of their insufficiency. And so it 
-m^^ ill Judge Phase's trial. I insist that 
these honourable gentlemen have no right 
to prove any thing not alleged ; — no right to 
introduce new facts — no right to tnake char- 
ges. They are not the GonimoDwealth ; — 
they are not the House of Representatives. 
They are the mere managers appointed by 
that House, to conduct the prosecution on 
the articles here exhibited. This is to all in- 
tents and purposes an indictment — brought 
before the court — and Mr. AUoruey is not 
now to amend it. I protest now and ever 
against any enlargement of these articles, 
directly or indirectly — I shall resist to the ex- 
tent of my abilities, the^ admission of any 
fact not distinctly alleged. We stand upon 
the law and the constitutioa in this objection, 
ftjid I insist that there is no allcKiition what' 
ever, that the Respondent took fees of office 
as counsel. If tliere be, we have admitted it. 

I pray the judgment of this honourable 
court, whether the question put to the wit- 
ness shall be answered. We may have been 
rush in admitting this article. — Be it so. — 
The peril is on us. If the article stands suf- 
fuBient and effectual, let the Respondent suf- 
fer judgment upon it. 

The President then put the question to the 
court. Shall the managers ask the witness 
wliat sums were paid in this case, and what 
services they were paid for ? 

Ir was decided as follow:*, by yeas and nays. 

Yeas — Messrs. Thomas, Doolittle, Ran- 
toul, Whittemore, Sullivan, Eastman, Allen, 
Reynolds, Tufts. Dwight, Parker, Lyman, 
Oardner, Hyde, Hunnewell^ Pickman, Bart- 
letr, Brooks, Varnum — 19, 

Nays — Messrs. Bourne, Ruggles, Moseley, 
BigelOw, Whiles — 5. 

Mr. FAY then directed the witness to state 
what the judge did for h.m. 

Witness, I carried my accounts of guar- 
dianship to the judge ; he said they would 
not answer, not being in proper form, and 
gave me directions how to put them right^ and 
for this I paid him 1^15 ; but ij) the account al- 
lowed, it did not «ay to wh'Om the money was 
paid, but only so much for Advice and assis- 
* tan<;e. The iudge wrote the head of one ac- 
count, >and did a little mOre to it, and then I 
wfenft on with it — and then I believe he wrote 
llm heatl- of one otbei , and I copied the rest 



from this. It was a pretty long busUi«l9^ 
took about two days, but it ail related to tfa« 
forms of these accounts, and I did the chief 
of the writing myself, after I had got my di- 
rections from him. 

^Q. by Mr. FAY. What is the last charge 
Against your wards in the general accotint al- 
lowed ? 

A. *^To advice and assistante about 
preparing this and oth«r accounts and papers, 

515." . 

Mr. FAY. Now please to state precisely 
what those accounts and papers were^ and 
what the judge did about tOem. 

Witness* This is a certilied copy of. the 
account allowed ; which was my general ac- 
count of guardianship in which this charge of 
$1 5 was put ; and besides this I had a special 
account against eaci\ ward. (Account ex- 
hibited.) The other writings meant in that 
charge about which advice was given, were 
my five special accounts of guardianship. 
The Judge wrote 'a form of caption upon 
•ne of them, and I copied it into the others. 
The Judge did, however, considerable about 
the business, as I was quite ignorant of such 
affairs, and had to ask a great many ques- 
tions; and was there engaged about it the 
best part of two days. 

Q. l)y Mr. FAY. Did that charge of $\ 5 
relate to the form of these aoeounts merely ? 

A. I don't recollect any other account, 
and I paid the $15 supposing it to be for this. 
But it kept me two days at work, and I had 
to go and ask the Judge about it several 
times. 

Cross examined. 

Q. by Mr. WEBSTER. You were guar- 
dian to five minors, were you ? 

A. I was. 

Q. And you had put all your guardian- 
ship accounts into One ? 

A. I had — and it was a pretty long one 
too — as much as a third of a quire of paper. 

Q. And the Judge told you it would nev- 
er do so — that you ought to make up your 
account against each ward separately ? 

A. Yes, he told ine so and I became con- 
vinced it was correct, because I haii_speiit 
more for. some of the wards ^ than I had for 
others. 

Q. And yon then made one general ac- 
count and five special ones ? 

A. I did. 

Q. And the Judge showed you bow the 
separation was to be made? 

A. Yes. 

Q- And the account to be so separated 
was a very long one ? 

A. There was a large mass of papers — 
for I had kept a very particular account with 
each of my wards — only I had put *em' all 
into one ; there was as much as a third of a 
quire which Ihad stitched into a book. 

Q. Could yoi liatKTseparated these a«- 
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counts propt ly without the assistance of 
counsel t 

A. No. 

Q. Did the Judge assist you in making 
the calculations ? 

A. He did. 

Q. And he was occupied about the busi- 
ness at times for the best part of two days 
you say? 

A. Yes, it took me two dtiys to finish it. 

Q. And during those two days you fre- 
^ueotly consulted him how to proceed ? 

A. Yes I did. 

Q. And for all this he charged vou |fl5 ? 

A. Yes. 

Q. Well, did you think that very unrea- 
sonable ? 

A. Why I thought it was pretty good 
pay — but I didn't know as it was more than 
an3r other professional character woqld 
charge. 

Q* How much did the Judge write him- 
•eir? 

A. He wrote the heading to two ef the 
accounts. 

Q. Did he not write a considerable part 
9i some of the accounts themselves ? 

A. He wrote a good deal of the general 
account. 

Q. Did you make any objection t^ his 
charge ? 

A. No I didn^ object. I didiiU know 
whether it wa- right or wrong, and I suppos- 
ed I should have to pay. 

q. by Mr. DUTTON. Did Judge Pres- 
eett tell you he should charge counsel fees? 

A. No. 

Q. Did you suppose you were consulting 
Judge Prescott as a lawyer or merely asking 
him as Judge ? 

A. It never passed my mind that I was 
applying to him as a lawyer. In fact I didn't 
think about it, for I knew nothing about such 
services, or what was usually charged for 
them. I wanted advice, and could not get 
along withottt it ; and I applied to the Judge 
because I nas ignorant, and I supposed he 
knew. ^ 

Q. by Mr. FAY. Where was this advice 
asd direction given ? 

A. It was all done i« open Court, while 
the business of the Court was going on. 

Q bv Mr. WEBSTER. Are there stated 
hours for the sitting of the Probate Ceurt ? 

A No. The Judge does business at all 
boun till the Court is over. 

Q. by Mr. HOAR. Did you talk with 
the Judge out of Cour4 at different times a- 
boot this business ? 

A. No, I don^ know that I ever said a 
word to him about it except in Court. 

Q. Are these the accounts you speak of? 
(Showing witness certain papers.) 

A. They are. 

Mr. HOAR. I will thank you te point 
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out what is Ui the Judge's hand wiiting, and 
what is your own. 

ffitntss points out a considerable part of 
each account as. in the Respondent's hand 
writing. 

Q. The Judge made the division of the 
estate, did be ? 

A. Yes, he made the division of the et- 
tate, which was about |I3000, and cast inter- 
est upon it. 

Q. by the Court. At what time did Judge 
Prescott irst state to you he should charge 
fees as counsel ? 
A. He never did state it. ^ 

Q. When did you pay the jl5 ? 
A. On the second day after the Court 
had adjourned. 

Q. by Managers. You paid the Probate, 
fees besides — did you not ? 
A. I did. 

Q. by Mr. HOAR. Upon what occasions 
did you goito the Judge for assistance ? 

A. Whenever I found anyvdifficulty a- 
bout progressing with the accounts, which 
happened pretty often ;^ because the five 
accounts were all mixed up tegether, and 
the Judge had a good deal to do in refer- 
ring the items to the several particular ac- 
counts, which I then made out by his direc- 
tion for each minor, besides a general ae- 
count against the estate. 

Mr. WEBSTER. You find now upon 
examining the accounts that the Judge did 
more about them than you supposed ? 

A. Yes, more than I thought for and 
more than I stated-^at first. I theught there 
was nothing but the heading and the charge 
for his fees at the bottom done by him. But 
the Judge must have examined the business 
prcttty minutely. I should think he wrote 
about a third or a half. 

Q. %y Managers. Was the sum you 
paid the Judge inserted by him in the genial 
account ? 

A. Yes, the minute at the foot of the 9t- 
copnt is in Judge Prescott's hand writing 
** for advice and assistance about preparini; 
this and other accounts and papers ]f 15 ;*^ 
•nd then for ^ Probate fees ^£,25." 

Q. by Mr. HOAR. The Judge examin- 
ed the account very minutely as you now 
recollect, did he ? 

A. Yes — I believe he saw into the foun- 
dation of the charges, and made theipo cor- 
rect. ^ 

(^. Could you not have gone on ^iihout 
the Judge's help in examining an^ dividing 
these accounts among the wards ? 
A. No. 

Q. Did you charge each of your wards 
alike at firsts 
A. No. 

Q. Do you rec|>11ect any of the particu- 
lar corrections which the Judge made for 
you ? 
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A. I recollect the admioistrator of the 
estate put a mortgage into my haiKis, to get 
the inierest paid upon it, and I had charged 
myself with it in my guardianship accQunt; 
but the Judge said 1 had nothing to do with 
that, and struck it out. Another mistake 
was about the board of the minors. 

Q. How long was your account when it 
Was made out correctly ? 

A. I should think it took up about a 
quarter of a quire of paper; and I recollect 
uiat as I had opened a separate account with 
each ward I told the Judge I should divide 
the expense of his help among them. 

Q. And' the Judge charged for all he had 
done $9 apteee, did he ? 
A. He did. 

Q. Were there not others present who were 
eoncerned in the settlement of the estate ? 
A. Yes, two or three. 
Q. And you detained them there or they 
chose to stay till you had got through ? 
A. Yes. 

Mr. WEBSTER. You say you thought 
it pretty good pay, when the Judge charged 
^ou j(i5, but when did you first become dis- 
satisfied about it ? 
A, I never was dissatisfied. 
Q. What led you to complain then ? 
A. I never did-*<^I never said any thing 
about it till I was called before the coiiimit- 
tee of the House of Representatives. 

Q. When did you first hear there was 
any difRcuUy abom it ? 

A. The first 1 knew of it was whert I was 
summoned by the Deputy Sheri(f to go be- 
fore the General Court. He asked me if I 
would attend without pay. I told him no-*- 
(br I did nut want to go tvUh. 

Q. Then neither you nor any of tiiose 
ipterasted in that estate ever complai^ted ? 

A' No-»-not unless it wa* Goodwin. I 
don't know but he cQmplained some. 
Q. Who was Goodwin ? 
A- He married one of the wards. 
Evidence on the 8th article. 
JO^IAH CROSBY sworn. 
The witness produced a copy of an ac- 
pnunt, relating'toihe estate of Samuel Hop- 
|(ins. He te«tffied that he presented it to the 
Respondent fot settienieut, on the lltb Nov, 
|8|3> at H probate court at Cambridge — that 
the judge added, in bis own hand writing, 
the fast item of two dglhirs, which was paid 

Q. on the part of the managers. Did the 
judge perform any unusual services in the 
pt»tilement of the account, or give any adr 
vice ? 

A' I ^'As nm aware that he did any thing 
linusfial. I do not recollect asking apy ad- 
Vli»eof>iimf 

Q. Did he make any alteration in the 

lecpHnt F 

i.ji):; UP, fj^cepito add tfie last 



charge. I held a note against the estate ; the 
judge examined it, and cast the interest---lkt 
also examined my aeoount against the estate, 
to see if it was right. The account was cor- 
rect and was allowed, i 

Q. Did every thing pass in common 
form ? 
A. I think so. 

Q. Did you ask for any profes^onal ad- 
vice ? 

Mr. WEBSTER objected to the question. 
He said that it was with great reluctance 
that he addressed the honourable court on a 
subject which bad a bearing on their late de- 
cision. We before objected to the managers 
proving that ivhtch was not stated in the ar- 
ticles. It has been decided, and is now law, 
that they may give evidence of what was not 
charged. We now object to the^ir contradict- 
ing what they have alleged. It appears on 
the face of the article, that the two dollars 
were given for professional advice ; is it 
competent for them to show that no profes- 
sional advice was given, and so no money 
paid for professional advice, but tliat the two 
dollars were a gratuity to the judge ? They 
allege that protessional advice was given, and 
we admit it, and are prepared to maintain the 
propriety of giving adviee. If the mana- 
gers are not holden to what they have charged 
I had as lief burn all the articles, and go upon 
the general impression of the court. In re» 
spect to the Respondent's guilt or innocence. 
There might as well be one single general 
charge of maladministration and .mi^emea- 
nor, and the managers be allowed to examine 
into all the Respondent's ofiSeial conduct for 
sixteen years, and to find and prove faults 
never before heard of. 

A slight discussion ensued between the 
managers and the counsel for the Respon- 
dent, but no question was taken by the court. 
The witness however answered that the Res-. 
pondent gave him no professional advice. 
Cross-examined. 

Q. by Mr. HOAR. Was the estate of 
Hopkins insolvent ? 

A. Yes, 

Q. Were yon a creditor of the estate ? 

A. Yes. 

Q. Was jour claim allowed ? 

A. Yes. 

Q. Was it necessary to apply to the judge 
to have your claim added to those allowed 
by the commissionets p 

A. Yes. 

Q. Who drew up your memorial te have 
it allowed ? 

A. I do not recollect any such paper. 

Q. Did you employ any counsel, other 
than the judge, to draw np any writing about 
the estate ? 

A. No. 

Mr. HOAR stated that if the manag<?rs 
had produced thp papers, which they shoyid 
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liave done, it would kave app€&red that the^ 
witness was a cotumissioner on tlie estate of 
Hopkins. If a creditor is a coiDmissioner, 
he must make out his elaim before tiie jnHge, 
who acts as a commissioner for that claim. 
A memorial is presented to the judge to have 
4t allowed ; and tliis paper in the present 
case was drawn up by the judge. 

The same witness was about to be examin- 
ed by the managers in relation to the ninth 
article. The Respondent's counsel called for 
fhe record of administration on the estate of 
J/maa Kendall, named in this article. Mr. 
FHske testi(ieci that he had searched the files 
of the probate office, and found no such case 
Mr. FAY observed that there was a mistake 
in the christian name cf Kendall, and he 
would pass to the evidence on the tenth ar- 
t icle, unless the Respondent's counsel would 
permit them to amend. Mr. WEBSTER 
replied that their admissions had been held 
in so little esteem by the honourable Mana- 
gers, that they could not admit the amend- 
ment. 

Evidence on the tenth article. 

The Respondent's counsel said they would 
admit this article ; but the Managers said they 
preferred proving it. 

PETER STEVENS examined again. 

Witness. In January last I went to Judge 
Prescott's office at Groton, to take out letters 
of administration on my father's esiate. My 
father died something like a year before. 
There were but two heiiS) and we supposed 
it would not be necessary to take out letters 
•f administration. Afterwards I found tliere 
was a debt against the estate, which I did 
not know.oi ; upon which judgment was re- 
covered against me. I asked advice of an 
attorney, .fearing the estate was insolvent, 
and he adirised me to take out a letter of ad 
ministration. I went to the judge for that 
purpose, and told him the circumstances. I 
told him I supposed the creditor would re- 
cover only a dividend, if I took out a letter 
of administration. He said he thought oth- 
erwise — that if a judgment had been recov- 
ered against me, I must pay the whole debt. 
He said it would cost me |[S0 or $30, to take 
out a letter of administration — that he would 
eive me one, if I wanted it, but he thought 
I had better not take one. I asked his ad- 
vice about another charge on the estate I 
concluded not to take out a letter «f admin- 
istration, and asked the judge whut was to 
pay. He said he would leave it to me pretty 
much. I was standing by the ftre, and took 
out of my pocket-book a two dollar bill. 
The judge said that would answer, and I gave 
it to him. 

(yross-examined. 

Mr. HOAR. Certain persons had sued 
yeu as executor in your own wrong, and judg- 
ment had been repovered again vt you ? 

A. Yes, 



Q. And in consequence yen went to flie 
judge to take out a letter of administratiuQi 
and stated the circumstances ? 

A. Yes. 

Q. by the court. Did you apply to Judge 
Prescott as counsel, or had you other coun- 
sel to advise you ? 

A. I had other counsel, and went to the 
judge only to take out a letter of administra- 
tion, I had no other object. 

Q. by Respondent's counsel. 'What ad- 
vice d|d your counsel give you ? 

A. He advised me that it would be most 
prudent to take out a letter of administration. 
The judge being older, I thought I had better 
take his advice. 

Q. Was the gentleman you consulted 
very young ? had l>e just opened an office ? 

A. I do not know. He had bee;i oidy 
about six months in my town. ^ 

Evidence on the eleventh article. 

BENJAMIN WYiMAN sworn. 

ffitmss. In April 1U18, Mr. Locke ad- 
ministrator OH his father's estate, applied to 
nie to make out his second account of ad- 
ministration. He brought me certain papery, 
— his vouchers. I made out the account as 
far as 1 could from those papers. He said 
that somehow he h as bad a thousand dolhurs. 
I said I could not tell how it was. I told 
him to biing his fir^^t account. I looked at 
the first account, and I saw the difficulty. 
On the settlement of the (ii>t account, the 
judge had decreed a partial distribution, 
among the widow and seven heirs, ordering 
the adniinistnttor to pay each of ihem $1000, 
amounting in the whole to S^OOO. The ad- 
ministrator and the rest of the heirs, made an 
agreement with the widow, by which she 
was to reeeive jg[£000. The administrator 
had paid 51000 te each of the heirs, and 
$S000 to the widow, so that he paid 51000 
too much. We were both puzzled as to tiio 
proper mode of rectifying the error. I told 
him I would j;o with Itiin to the probate coupt 
and ask -he judge's ndvice. The judjtic was 
accordingly cuiiMilted ; he spent ^^ome tin)# 
about it, and tohi us he thought Lorke had 
better petition for leave to retain the $1000, 
in the second account. He drew a pe: it ion. 
for Locke to sign. We then finished the uc^ 
count, and Locke presented it. The judge 
said it was worded right, and allowed it. [ 
was. sitting between the judge and Lock <>, 
and the judge said, ** 1 believe Mr. Locke 
must give mt," or ^^ I believe I must have 
five dollars for my advice and assistance in 
this business." The judge handed the ac- 
I count to the register 'to cou^puie the legal 
I fees ; it ivas then handed back to the judge, 
land he added the five dollars in the san>e 
{line, and carried it out with the office fee.« — 
'making I ibink $i2,S6 in the whole. [Wit* 
Iness turned to the acccmnt and read — '*7'o 
paid office dues, Sec. $Hfi^.^^Ai yvas daietf 
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S9th April, at « regular prtbate court al Wo- 
burn.] 

Cross-examined. 

Mr. HOAIL Was there any difficulty 
amon^ the heirs about this settlement ? 

A None at all ; . they all certiied the 
account for allowance. 

Q. You never heard of any dissatisfac- 
tion ? 

A. No, they were perfectly satisfied. 

Q. What was the reason you applied to 
the judge ? 

A. Because I did not know how to word 
the accouut in making the correction. 

Q. Has the judge been in the habft of 
sending persons to you to have their papers 
prepared ? 

A. Yes, f>r many years. 

Q. Has he taken pains to give you infor- 
mation as to the proper forms and mode of 
preparing them ? 
' A. Yes, he has given me a great deal of 
advice at different times on this subject,which 
has been useful to myself and to my neigh- 
bours. He has sent persons to me to have 
their papers made outgone half or two thirds 
pf the time since he has been in office. 

Evidence on ihe twellth article. 

ALPHEUS WARE sworn. 

Witness. I attended at a probate court at 
Framingham, the latier part of June, 1815, 
to settle an account as guardian of oae Jo- 
tliam Breck, a person non compos mentis. A 
few diiys before the court, the selectmen met 
together and examined my account ; ihby 
were satisfied that it was riglit, and certified 
that it was just and reasonable. I went over 
to the court, and Nathrtn Grout, one ot the 
selectmen and overseers of the poor, in 
Sherburne, went with me. It was just at the 
close of the court, and \efy few people were 
present, when I gave in my account for al- 
lowance. The jndge look the account, and 
seeing Grout's nume^ and be being present, 
the judge asked him if it was reasoilable, 
and whether it otight to be allowed. Grout 
said yes. I , told the judge I had vouchers. 
He said he did not wish to examine them, 
he h^d no reason to dispute the account, if 
the selectmen were satisfied with it. He 
asked hie if I was ready to swear to the ac- 
c«mnt ; I told him yes, aod then swore to it. 
The judge sat do^vn to the table and went to 
>» riting. Grout and myself sat together near 
thp judge. We had some conversation at lUf 
table about the estate of Breck. It appear- 
ed that the property ceMected was altnost 
spent. I talked with Grout about two notes 
given to Breck, by two persons of the name 
of Bridges, and another given by my- 
self, for some real estate, which were to be 
paid upon Breck's wife releasing her rigiit of 
dower; she refused to sign the deed. We 
talked about the money to be received being 
secured, so that it might i^e expeoded for the 



benefit of the family, and prevent their com- 
ing upon the town, ^rout said he wished the 
money might be secured. When the judge 
had done writing, he turned himself round 
to us, and said he thought be could put us in 
a way of saving the m«ney. Grout said he 
wished he would. Then the judge said he 
wanted the facts stated to him, that he might 
understand the case. Grout began to state 
them, but not stating them correctly, I toM 
him he was not right. Gront told me to go 
on with the story ; which I did, and finished 
it. The judge considered the case, and ad- 
vised us at the next town meeting to insert 
an article about it in the warrant, and that 
the town should authorize the treasurer to 
indemnify the Bridges against the claim of 
the wife, and let them pay their notes. The 
judge dcma^tded |I5 of Grout for his pay. 
Grout objected to paying it. He said ^* it is a 
little tinctured with probitte business, and you 
are not entitled to any fee." The judge said 
to him, ^ ril take care that you do not tine 
any thing out cf me again in this way." Grout 
went down stairs, and the judge followed him. 
Shortly after I went down, and found them 
in conversath)n together. The judge took 
me into another room. He there says, '* the 
old man was a little too old forme ; you have 
got Breck's property in your hands, you must 
pay me the j5." I objected, because I did 
not know that the overseers would be satisfi- 
ed to allow it in a future account. He 
said the advice was worth more than the 
amount to the town. He said if I would 
pay ir, he would go up stairs and get 
the account, and enter it on tbe account, 
and the selectmen or the overseers need 
know nothing about it. He went up stairs 
and got the account and interlined the 
charge of $5 in his own hand-writing, anrd I 
paid him the $5. The Judge said all the 
papers must agree, it wont do to have the 
writings clash ; give me ycur certificate out 
of your pocket. He took the certificate of 
the settlement and altered the foot of it so as 
to agree with the account, and said it all 
stands fair now. 

Mr. FAY. Did the judge offer to givt 
the advice, before you applied for it? 

A. Yes. 

Q. Were you and Grout conversing to- 
gether without reference tf» the judge ? 

A. Yes, The judge interrupted us and 
said he thought he could instruct us in what 
we were talking about. He said he thought 
he could, he did not say that he could; and 
then Grout said he wished he would if he 
eoiild. 

Q. by a member of the Court. Was 
Grout present when the iuteilining took 
place ? 

A. No. 

Mr. FAY. Was it in the Court room ? 

A. Nq« in a room below. The judgt 
asked me to go to that room. 
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Mr. BUTTON. Did the judge propose 
to you to go up stairs and alter the accotnt ? 

A. No, he said he would go up stairs and 
get the account, and be did, and the inser- 
tion was made in a lower room. . No body 
was preseMt but us. 

Q. by a Manager. Did he call you, or 
you hinj ? • " 

A. He called me. 
- Q. Whom did he mean by the "old 
men"? 

A. I supposed he meant Grout. 

Q. Did you see the certificate altered? 

A. Yea. [Tlie certificate of balance 
"^as produced, in which the amount of the al- 
lowances :was altered from jl713j57 to 
|7 18)57, and the balance in the guardian's 
l^ands, from |[d71,99 to |;dC6,S9.] 

Q. Where was the Register ? 

A. I do not knovf where be was at this 
Jlifne. 

Cross-examined. 

Q. by Respondent's counsel. In what 
did Breck's property consist ? 

A. Id three notes of hand, one ftjiiven by 
myself for |I200, the other two by the Bridg- 
es for $88,67 and $74,75. 

Q. VVhaf were these notes given for ? 

A. For real estate bought of Breck be- 
fore he was under guardianship. The wife 
Jiad not joined in the deed'to relinquish her 
dower, and the notes^ were made payable 
when she did relinquish it. 

Q. Was Breck's estate nearly expended ? 

A. Yes, there was nothing left to Breck 
except these notes, and the family were like 
' to become chargeable upon the town. 

Q. You wanted to prevent this ? 
' A. Yes, the town wanted to secure the 
money due on these notes ; they wanted to 
know how they could avail themselves of 
this property to help support the fumiiy. I 
was willing to pay my note, if I could be in- 
demnified against the claim of dower. 

Q. And the judge hearing you taUung 
about this, told you he could put you in the 
vay of effecting your object ? 

A. Yes, Jind Grout told him he wished 
be would if he could. The judge told Grout 
to state the facts ; he made a mistake and I 
interrupted Jiim to correct him, and then I 
went on and finished the statement. 

Q. The judge told . you to have a town 
vieeting and direct the treasurer to give an 
indemnity to the promisors of the notes ? 

A. Yes. 

Q. And was this advice followed ? 

A. Yes, the thing was laid before tbe 
Cowii and they passed a vote to indef^mify. 

Q,. And the money has been paid ? 

A. I have paid my note, and Nathan 
Bridges a great part t>f his. The town gave 
a bond of indenintty. 

ISAAC FISKE called «gain. 

1fifae$8 produces Ware's origiaal^aet^^t. 
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Mr. WEBSTim. What is the ccrtifi. 
cate of balance ? Is it any thing ni#re than 
a statement of the balance due, that ibe 
guardian may know how his last account 
stands ? 

A. That is all ; a statement of the allow* 
ances on each side, and the balance strpck. 
It is giyen in order that the person receiving 
it may carry it home and show it to his 
friends or the parties concerned. 

Q. And this is to supp'y for the present 
the want of an official copy of the account ? 

A. Yes, it is in anticipation of the record. 

[The item which appeared to have been 
inserted in the original account was — **To 
paid for advice about the circumstance of the 
estate, 55,00." The foot of the account was 
altered to conform to this insertion. The 
certificate of balance was signed by -the reg- 
ister.] 

Q. Is the certificate provided for by law ? 

A. No, it is given for the convenience ef 
the parties. 

Evidence on tbe 13tb article. 

ABNER BARTLETT sworn. 

Mr. WEBSTER objects to the examina- 
tion of the witness and called for the record 
of the administration in this case. 

Mr. Fiske, upon direction of the Manag- 
ers, pioduced the record by which it appear- 
ed that administration was granted Dec. 8d» 
1817, to Susan Clapp on the estate of one 
Jeremiah Oapp, deceased. 

Mr. WEBSTER. I still object to the 
examination of the wuness. There is oo 
pretence of any substantive charge in the 
article — nothing fhat hears any resemblance 
to H charge. There is no allegation that the 
administration was granted in the county of 
Middlesex, or even in tbe Commonwealth. 
For aught that appears this good lady might 
have been administratrix in Suffolk or in Es- 
sex. But if the Hon. Court intimkte an ep'in* 
iot) that i\\e witness ougl/lr to be examined 
notwithstanding, I shall withdraw my objec- 
tions without putting them to the trouUe of 
taking tli« question upon it. 

The Mat^agers, no objection being mad« 
on tbe part ©f the Court, proceeded to en?- 
amine. 

fftiness. In November, 1819, the Res- 
pondent transactecl official business at a Pro- 
bate Court holdovi at the Hotel in Cam- 
bridge. I appeared there as the attorney of 
Mrs. Read, fornierly Susan^ Clapp. The 
circumstances of the case were these ;-r 

Mr. WEBSTER interrupts. De you 
know that Susan Clapp retained the Res- 
pondcHt as her counsel ? 

A. No. 

Mr. WEBSTER. Then I object to th* 

^troduction of this evidence. . I object \n 

any testimony but to tiie single fact thnr. 

Judge Prescott received fees cf Susan Clapf^ 

for «(^ing as bee ••unsel. 
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fVUnez*. I do not know that anjr thing was 
paid for counsel fees, or that aqj *lhjng paid 
was charged as such. I had no such id«a. 

Q. on the pari of the managers. Do 
you know that money was paid ? 

A. I know that some probate business 
was done ai that tioM by the judge, aud that 
Read, Uie husband of this Susau Gliii^, paid 
some money iliere. 

Mr. HOAR objects to proving orally what 
is contained in the account. 

The reaord of t lie account was then pro- 
duced in which appeared a charge of 5^ for 
extra services. 

Evidence on the 14th article. 

JOHN WALKER stvorn. 

ffUness said he was administrator on the 
•state of John Walker deceased, and settled 
«n account as such, at a prohaie court at 
Woburn, in April 1815. [Produces a copy 
of ti>e accotiDt then settled.] 

Q. by Mr. FAY. Did you pay the judge 
any thing for advice at that time ? 

A. I paid $5, but i believe it was not 
charged. 

Q. Did you seti le more than one account ? 

A. I settled one and prepared a second, 
but then found it uecessary to represent the || t lie heirs, 
e&iate insolvent. 

Q. Wbat was the advice, for which you 
paid the j5 ? 

A. There was a diiliculty about the board 
of a min<»r. 

Mr. WJEBSTER objects to any evidence 
of that charge as it does no* appear to have 
been alloAed in the account. 

Tl>e account whs exainii>ed and appeared 
to contain no such charge. 

The Managers then passed to the next 
charge in the article, which was the taking 
of $1^ for counsel fees on the 1st day of 
June, 1316. The witness said he believed 
he had paid that sura ; but on examining the 
account the ciiarge was not found in it.— 
There was however in the account a charge 
of J4iue, 181B, ^^for money paid James 
Piescoit, Esq, for counsel relating* to the 
sale of the real estate, |5lO," and another 
charge of June 14Th, 181fi, ^* for money paid 
J;4n!es Presrojr, Escf. for counsel, flO;" 
wM^ch two t h.trges Mr. FAY contended must 
be received as the charges of 55 and |»15^set 
forth in the aiticle — the amount being the 
same ann the difference merely intbe division 
of it. The com>sel for the Respondent how- 
ever did not agree to this substitution. The 
last charge of flSO stood in the account as 
(>>llows : ** 1817, Sept. J&th, For money paid 
Jimes Preseott, Esq. for coun?el and .profes- 
sional assistance before, referees and C. C. C. 
P. glSO" 

Mr, FAY remarked that on a re-examin- 
ation of the account it appeared the first 
•harge was there, though not in its proper 
pllce. It was as foUo» » : ^' 1815, April £&th, 



lor money pvid James Prescott, %sq. for as- 
sist ajice, $b. There also appeared a charge 
of Dec. 10th, 1816, ^ for money paid James 
Preseott, Esq. for obtaining a license to sell 
part of tlie real estate and paying fees of 
Court, $S. 

Q. by Mr. FAY. For what were these 
several sums paid ? 

Mr. HOAR. We have no objection to 
tbt question being put if the Court wish the 
inquiry ; but the article alleges that the 
charges were for advice concerning the ad- 
mimstration. 
The Court made, no objection, and Mr. 
I FAY directed the witness to answer the ques- 
tion. 

i Wiintss, The $^ was paid for advice. 

; There was some difficulty about the board 

; of one of the minor children; The person 

' who boarded the child charged more than 

the guardian thought right. We requeued 

! the judge to decide for us^ He declined at 

Orst, but finally a^teed to do so after the 

Court was over. We tjien left it to him, and 

he gave his opinion ; for which he said he 

I must have sf^rtiething, and I paid him the 

; sum of f 5,and then diarged it equally aniong 



1 Q. by Mr. FAY. What were the char- 
ges of 510 and |(S for ? 

A. They were for preparing three orders 
to sell real estatCy and getting them through 
the common pleas. With regard to the $5^ 
Judge Prescott did not state that sum partic- 
ularly for his services, but said he must have 
scmieihing ; and Mr. Locke said he ought to. 
O. And what was the last charge of ^ 120 

A. Samuel Hopkins brought an action 
for jiI^(H> against Benjamin Thomson, John 
Walker, and Jesse Dean, who were partners 
in trade in the lite lirne of John Walker, 
whose administrator f was. 

Q. The action was brough^ against you 
then as administrator ? 

A> No. It was brought against the siir- ' 
viviog partners ; and Judge Prescott was em- 
ployed by them to manage the cause. He 
attended to the action in the court of com- 
mon pleads, where it was continued two or 
three times, and finally submitted to a refer- 
ence. Judge Prescott attended the reference 
two days at Burlineton, and one day at 
Charlestown ; and aUerwards argued against 
the report in the common pleas. 

Q. If the action was brought against the 
firm, why was the whole eipense charged 
to the estate of John Walker ? what had you . 
to do with it ? 

A. It was understood that if Hopkins re- 
covered, the money must come out of John 
Walker's estate, because he had received th« 
money in his life time, for which the action 
was brought. [Witness pioduced the origi* 
Hal writ.] 
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Q* Did you employ Judge Prescott your- 
self? 

A. We all spoke to him about it ; Thom- 
son desired to have him ; but I took upon 
myself the expense of defending the suit. 

Q. Was any other counsel employed ? 

A. No. 
Cross-examined. 

Q. by Mr. HOAR. Was therd not like- 
wise another action brought by Samuel Hop- 
kinsjand Benjamin Thompson, against James 
Walker, Jesse Dean, and John Walker ? 

A. l^es. Judge Prescott was consulted 
in relation to that action but I do not know 
that it was ever entered. 

Q. Have you the judge's bill ? 

A* I have. 

The bill was produced and read as follows : 

1817. My. For preparing for, and managing 

the reference, f^Q 

Jhig. Same at Charlestown, 40 

Arguing in exception to report twice, 30 

Ifl20 

Q. Had the nominal defendants retained 

the judge as counsel before you spoke about 

A. I think I was the first who spoke to 
the judge. But it was at the request cf the 
other parties. 

% Did you suppose that you were bound 
as administrator to defend ? 

A. It was understood that the estate 
would be responsible, and therefore I consid- 
ered the action mine. Thompson and Dean 
said that if I did not defend the action they 
would be defaulted, and call on the estate. 

q. by Mr. DDTTON. When did you 
first find out that your father's estate was lia- 
ble.' 

A. - When Hopkins called on* me for the 
money, which was some time before the ac- 
tion was commenced. 

Q. What «vas the action about ? 

A. My father had sold some hops and 
barley for Hopkins, which had not beefi ac- 
counted for. 

Q. And what was the report of the re* 
ferees ? 

A. They reported, I think, that the a- 
raount was due to the plaintiff from the es- 
tate of John Walker. 

Mr. HOAR. We are not now to try that 
case over again. 

Evidence on the fiAeenth article. 

AMOS WOOD sworn. 

The records of the probate eourt relating 1 
to this article were produced. The will of I 
Jonas Adams ^jras proved and letters testa- fl 
mentary issued, Dec. 2d, 1812, to Dorcas | 
Adams. 

The counsel for the Respondent offered 

admit this article, but the Managers said 
ihey preferred to explain it by evidence. 

Mr. WEBSTEIR. Do the honourable 
7 



Managers expect to prove what is not charg- 
ed in the a rticl e ? 

Mr. DUTTON. We shall endeavour to 
prove what is first. 

Mr. WEBSTER. We have a right to 
expect that the learned gentlemen will state 
what further they intend to flow. 

Mr. DUTTON. I do not know that we 
are bound to state all the witness will testify. 
We call the witness to prove the charge in 
the article. The Respondent's counsel 
say they admit the article. We-contend that 
we have a right to go on to prove certain 
cirQumstances and expressions, which we did 
not think it necessary to state on the record, 
which go to show the motive and intention 
wkb which the acts charged in the article 
were dtne. It was never ^require<| in any 
court, to spread the whole evijdence upon th« 
records 

Mr. WEBSTER. We ask no ^reat boon 
of the hon. managers. We only wish to havp 
them adopt some principle by which they are 
willing to abide. With respect to a former 
article which was admitted, they said' they 
must introduce evidence to prove it, because 
an admission of the facts, was not an admis-< 
sion of their having been done eorruptly^ 
Hero ther e is n o cocruption charged. 

Mr. DUTTON. The charge is for mii^ 
conduct and maladministration in office, andi 
these imply corruption. 

PRESIDENT^ When any particular 
question, foreign to the article, shall be ask-<. 
ed, it may then be proper to determine wheth- 
er the witness shall answer it.. 

Mr. FAY produced the account of the exr 
ecutrix of Jonas Adanis, settled • in June^ 
1817. 

O. Was this the only account that was. 
settled by the executrix ? 

A. This was the only account ever set* 
tied.. 

Q. Were' the sums paid by you to tha 
Respondent in behalf of the executrix allowt 
ed in the account? 

Mr. WEBSTER objected to the question.. 
The witness cannot state what is allowed ia 
the account. The record must speak for it<«. 
self. [It did not appear thai tbere was anjK 
fbe allowed in the aecount.]; 

Mr. HOAR. In this Mse we are wHiing 
to admit the faets, that Dorcas Adams waa 
the executrix of Jonas Adams — that she re- 
ceived advice — that she applied to the Res- 
pondent, who gave her advice and received 
a he for it. She was the only person con<«. 
cerned in the estate, and it was immaterial 
to her whether the sum she paid were allow- 
ed in her account or nut. In pohit of fact 
no such allowance was made*. 

Q. by a Manager. Did you apply to the 
Respondent for advice on the subject of the 
estate of Jenas Adams, and pay him fees at 
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Mr. WEBSTER objects. The essence 
of the charge is that the Respondent allowed 
such fees in the account. Now no such 
charge appears in the account. 

W' FAY. The first part of the article 
states that the Respondent as an attorney 
gave advice to an executrix and received 
money for it. If this is proved it will be suf- 
ficient to maintain the article. It is an after 
consideration whether the fees were allowed 
in the account. 

Mr. WEBSTER. We request the sense 
oflhe Hon. Court, whether, it being seen 
that no such charge was allowed in the ac- 
aount, the witness shall be asked whether the 
money was paid. We ask whether the ques- 
tion is pertinent. The official crime is the 
allowance ; it is now admitted that there was 
no official act about it. 

Mr. DUTTON. We charge ihe Respon- 
dent with maladministration in the conduct 
of his office. We allege advice given to aa 
executrix concerning a person supposed to 
be chargeable upon the estate, and that mo- 
ney was received for the advice. We con- 
tend that this was misconduct. We go fur- 
ther and allege that the money so received, 
was afterwards allowed in the account of the 
executrix. This part of the charge fails ; but 
if we cannot substantiate one part, it is no 
objection against our proving the residue, 
which we shall show in point of law to be 
criminal. 

Mr. WEBSTER, The Hon. Managers 
cannot prove a fact which in itself is no 
erime, and is not material. None are ma- 
terial here except those which are official. 
The giving advice in such a manner is no 
offence ; it must be some official act. Here 
there is no official act 'but the allowance 
charged, and it is admitted that he did not 
make any allowance. 

ft was determined b^ the Court that the 
Managers might ask the witness the question 
last proposed. The yeas and nays were as 
follows, viz : 

Yeas — Messrs. Bourne, Thomas, Ruggles, 
Moseley, Doolittle, Rantoul, Whittemore, 
Eastman, Allen, Reynolds, Tufts, Parker, 
Lyman, Gardner, Hyde and Varnum — 16. 

Nays — Messrs. Clark, Sullivan, Bigelow, 
Dwigbt, Hunnewell, Pickman, Bartlett,* 
Welles ami Brooks — 9. 

Witness. I went in 1813 — 

Mr. WEBSTER. I object to the witness 
stating any thing relating to a different trans- 
action from that alleged in the article. 

Mr. DUTTON. What took place at 
Groton in May, 1815 .^ Did you take advice 
of Judge Prescott.^ 

A. Yes. 

ft. Did you pay him J[10 ? 

A. Yes. 

Q. What was it for ? 

A. For advice relating to the estate of 
Adams. 
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What was the advice^ 
he question being objected to, was waif* 



Q. Did yon not at a previous time apply' 
to the judge for his advice on the subject of 
the estate being chargeable with the support 
of a poor person, and pay him j|5 ? 

The counsel for the Respondent admitted 
that he did give the advice and eharged (^ 
for it. 

Mr. DUTTON. We want to know what 
the advice was. Did the Respondent tell 
>on that the executrix was or was not liable? 

Mr. WEBSTER. I do not consider this 
to be a pertinent question. It is not suffi- 
cient to say that it can do no harm. It is 
travelling out of the record. The evil, if 
any, is giving advice at all ; the Respondeat 
is not on his trial on the question whether he 
was a good or a bad lawyer. We admit the 
Respondent gave advice ; the Hon. Manag- 
ers wish to go further, and show what sort of 
advice was given. We pray the judgment 
of the Court whether the question is a perti* 
nent one. 

The Court decided unanimously that the 
question should not be put to the witness. 

The Managers said they had gone through 
with the evidence in support of the impeach- 
ment. 

The Court adjourned at 2 oVlock, until 
half past d in the afternoon. 

AFTEILYOOJsr. 

The usual messages between the two 
Houses were delivered by Mr. Parker on 
the part of the Senate, and Mr. Russell on 
the part of the House of Representatives. 

The Court was opened at 20 minutes be- 
fore 4. 

Mr. DUTTON moved the Court to in* 
troduce some further evidence relating to the 
fifteenth article. We have proceeded so far 
as to show that the Respondent permitted 
himself to be consulted by an executrix rela- 
tive to her liability to support a poor person 
^^that he gave her advice, and that he re- 
ceived a certain fe^. We charge this as 
misconduct, for it* was giving advice in a 
matter which might, and must in sonie shape 
or other, come before him as a judge. We 
HOW propose to show by collateral facts that 
it did actually come before him as judge — 
that he made a decree — that his decree was 
appealed from and was reversed by the Su- 
preme Coiirt. One part of the evidence 
will be the petition of Eljah Fiske ; which 
has a bearing upon the opinion given by the 
Respondent to the executrix as her counsel, 
on a matter upon which \\a was afterwards 
called to give an opinion a^itdge. It will 
show that it was a case where there were ad-* 
verse interests — the petitioner, Elijah Fiske, 
being on one side, and Dorcas Adams the 
executrix on the other. 

The Respondent's counsel said they did 
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tlot object to th« Managers putting in any 
thing that was done in the Probate Court. 

The Managers then produced and read 
the petition of Elijah Piske presented at a 
Probate Court in April, 18 18, to be appoint^ 
ed administrator de bonU non with the will 
annexed on the estate of Jonas Adams^ 
setting forth all the facts of the liability of the 
•xecutrix to'provide for tlie support of a black 
woman name^ in the petition. They also 
produced the decree made after the hearing 
of the parties, rejecting the petition-— the 
judgment ofthe Supreme Court in Oct. 1818,. 
reversing the decree — and the mandate to 
the Judge of Probate to admit Elijah Fiske 
as administrator de honia non of Jouas Ad- 
ams. 

The Couri inquired whether Mrs. Adams 
t?as sole heir or legatee of her husband. 

Mr. HOAR said it would appear from 
,the papers that the testator by his will ap- 
pointed Dorcas Adams his.sole executrix-*- 
that she was to pay his debts and retain the 
residue of the estate. Nobody was interest<» 
•d but the executrix and the creditors. 

Mr. FAY stated that the evidence oo (he 
part of the Managers was closed. 

PRESIDENT. The Court now wait 
the Respondent's defence. 

Mr. HOAR. Mr. President ; the general 
view which the Respondent has taken of his 
cast is presented in his written answer. The 
Hon. Managers have now offered their evi- 
dence upon it ; but neither in the articles 
themselves, nor in the opening of their chair- 
man, have they exhibited their views of the 
law. They have stated certain cases only ; 
they have told their story in short ; but in 
such language that it does net appear to us 
with what crime the Respondent is charged. 
There is at present nothing tangible in the 
ease. They tell us indeed that the Respon- 
dent has sinned, but do not point out which 
of the commandments he has broken, or 
what duty he has neglected to perform. We 
are therefore under Uie necessity of present- 
ing to the Court the little evidence we see 
fitting to the cause in its present state. But 
we shall introduce it reserving to ourselves 
the right, under leave of the Hon. Court, of 
stating our views ofthe whole testimony, and 
of the principles of law, as applicable to the 
case, when the views of the Hon. Managers 
shall have been more fully disclosed. 

Evidence on the part of the Respondent. 

On the first article. 

Mr. Fiske took the stand. 

Q. by Mr. HOAR. What would be (Jie 
amount of the usual fees in the case ef the 
administration on Lakin's estate ? 

A. I have not yet computed it. I must 
request a Ihtle time to examine the papers | 
and draw up a statement. J 

Mr. HOAR. I have requested the R^ I 



ister to make out a complete set of papers, ' 
in cases of guardianship and administration, 
with .fictitious names. These, with the 
leave ofthe Hon. Managers^ I now oflfer to 
the examination of the uourt, to be accom-^ 
panied by a full statement of the usual fees, 
as soon as the Register shall have complet- 
ed it. 

Mr. King said the Managers would like 
to look at the papers before they were sub- 
mitted to the inspection of thf Court, 

Thtf papers were accordingly handed to 
the Managers^ 
On the SJ article. 
JOHN WALTON swgrn. 
Mr. HOAR. Please to state what you 
know in relation to the application to Judge 
Prescott for the guardianship of the Shep- 
herds. 

Witness. I was an oterseer of the pt)or in 
the town of Peperell in the year 1818 ; when 
a representation was made to the overseers 
that John F. Shepherd and his sons, Fran- 
cis and John, needed to be put tmder guar- 
dianship. This application came from the 
'wife of John F. Sheplierd. We then had a 
eonference upon the subject with the select- 
men, and a number of the principal persons ' 
in the town ; and they concluded it would be 
proper to have lett'ers of guardianshipHaken 
d(it. Accordingly I tvent. down together 
with Parker and Buttriek, to see the judge 
about it. This interview was on the 15th of 
June. A question arose about a certain an- 
nuity, which we wished to secure. The ob> 
ject of the overseers was to secure the con- 
tinuance of this annuity to the family — quar- 
terly payments having been hitherto made 
by a gentleman of this town. The jodge at 
this time made out the necessary papers, 
which were a warrant of inquisition, and a 
citation to the Shepherds to appear and 
shew cause why letters of guardianship 
should not issue. The inquisition was had, 
and report made to the judge. This was on 
the £8th or SBth of June. We then consult- 
ed the judge, who gave us his opinion and 
advice. 

Q. by Mr. HOAR. Did yen consult him 
yourself, Dr. Walton ? 

A. We all asked questions, and were 

very particular in our legal inquiries. Mr. 

Parker was very minute in his inquiries a- 

bout the effect of the will under which the 

annuity arose, as he had seen it and knew 

the facts more particularly. Indeed he had 

an extract from the will with him. The first 

time we went to the judge we detained him 

about this business fiom two and a half to 

three hours; and the last time about tv o 

hours, when I left before the business was 

completed, in consequence of news that my 

son at Cambridge was sick. The judge 

knew'more than we did about it, because h« 

had seen (he will. 
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Q. Were ' you present when any money 
was paid ? 

A. I have no recollection of any money 
being paid while I was ihere., I presume I 
left before that. In fact I recollect it so 
happened that we had not all together money 
enough to pay the legal expenses. 

Q. Do I understand you to say that you 
considered yourselves as applying to. the 
Respondent as counsel, or as judge ? 

A. As counsel certainly, I had no thought 
that thejudge was bound to givcrus an opin- 
ion. We ai^plied for his advice for the ben- 
efit of the family, wholly independent of his 
character and office as judge. 

O. by Mr. WEBSTER. Should you, 
or shonld you not, have taken out the guard- 
ianship if you had been advised that you 
could not secure the annuitjF ? 

A. I rather think we should, on account 
of some other property — real estate belong- 
ing to the family. Otie object with us was 
to secure the town from the expense of sup- 
porting the family, and another was to pro- 
tect the woman who had been cruelly treat- 
ed, and prevent her husband from wasting 
the estate. 

Q. She had applied to you for that pur- 
pose, had she ? 
A. She had. 

Cross examined. 
Q. by Mr. DUTTON. Was the guar- 
dianship granted the first time you went to 
tbejud^e ? 

A. The guardianship was taken out on 
the 29lh June ; at least the papers were 
making out when I left. i 

Q. Vou say Lemuel Parker had an ex- 
tract of the will ; did you see it ? 

A. He told 4ne he had ; but I did not see 
it. 

Q. The whole object of taking out that 
letter of guardianship was to secure the an- 
nuity, was it ? 

A. Yes ; we were ^Id tliat in that way 
the property of the spendthrift might be con- 
trolled, and secured to his family. 

Q. Was any thing said about the advice 
being given as counsel or jnd^e ? . 

A. No — nothing was snid by either party 
as to that. • But when we went to him, we 
expected to pay him for bis services. His 
probate business was generaMy done in a dif- 
ferent room. 
Q. Where was tl\is business transacted ? 
A. The whole business done the first 
time was in his house ; the second time at 
his law office. 

Q. Did the jud^e actually advise you ? 
A. He told us what course to take. 
Q. What was the advice ? 
A. He told us the first time, that the over- 
seers must l)e in -session, that there must be 
^n inquisition held, to ascertain whether the 
Sbe4>herds required a guardian or not? ' 



SYou went twice then to lee him mere- 
out this probate business, did you ? 
A. The second time we went down, (that 
is Buttrick and myself as the guardian's 
bondsmen) we two had some talk with the 
judge about another biisiness ; that was some 
business about a pensioner. 

Q. Did you expect to pay for his opin- 
ion ? 

A. I did expect that he would charge a 
reasonable compensation. We had been in 
the habit of consulting and conversing with 
him about paupers ; he used always to giyt 
his advice ; sometimes gratis ; but we always 
expected to pay. 

Q. Did you pay him any other fee at this 
time than that mentioned as paid for the 
business of the Shepherds? 

A. I did not pay that^ I left before the 
business was settled. 

Q. The time however you say was partly 
occupied about this business of the pensioner, 
was it ? 

A. I was there about two holtrs, and that 
was principally taken up about the business 
of the Shepherds. 

Q. by Mr. LELAND. The reason of 
your consulting the judge was, that you did 
not know whether tlie wife of Shepherd 
could control this annuity ; was it ? 

A. We did not understand the matter at 
all till the woman explained it to us. Tlie 
annuity was left to her by the will, and paid 
by the trustee in regular quarteily payments; 
but sometimes it wa^ paid to one of the fami* 
ly, and sometimes to another ; which we 
wished to prevent ; in order that it might go 
into her own hands, or be spent (or her use. 

Q. Who did jou suppose would have the 
annuity when a guardian was appointed ? 

A. Why that was the question we put to 
the judge ; whether the guardian could ap- 
propriate this annuity ; because then he could 
see to the application of it, and prevent its 
being wasted. The judge thought hd could. 

Q. by Mr. SHAW. You say you ex- 
pected something would be paid for this ad- 
vice ; who did you expect was to pay for it ? 

A. We expected if a guardian should be 
ap)K)tnted he would pay it out of the spend- 
tbrifr^s ^^sUte ; becau^^ it was in fact for the 
benefit of him and his family; otherwise we 
expected it would be paid out of the town 
treasury. The expense of the first visit wi» 
charged to the town. 

<^. by Mr. HOAR. Af>er the judge had 
examitied the extract of the will, was any 
question proposed about the property's being 
secured to the wife personally ? 

A. I do not recollect the particular ques- 
tions put. 

WILLIAM BUTTRICK sworn. 

Mr. HOAR. Stale whether or not yon 
were present at the consultation mentioned, 
and generally, (in order to save Utetimeof 
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the .court) whether you agree to Dr. Walton's 
account of it. 

fr«Cne##. I was present at the tiniCi and 
recollect all that Dr. Walton has testified. 

Q. by Mr. FAY. Do you recollect 
whether any charge was made to the town ? 
or were the overseers paid fof their services 
out of the estate ? 

A. The fees of counsel were paid by the 
guardian, but as for the services of the over- 
seers, I do not recollect that any charge ws|s 
made for them to the town. I do not re- 
member that I was paid for it by the town, 
or by any one. 

Dr. ffdUon was called again, and asked the 
same question. He said that he was paid by 
the town. He made a charge of J(l, for go- 
ing to Groton, and the time spent there. 

JOHN HEARD, sworn. 

Q. by Mr. HOAR. You are the regis- 
ter of probate for the county of Suffolk, are 
you ? 

A. I am. 

Q. What are the usual fees paid in your 
office on granting adminbtration in a case 
not litigated ? 

A. From three to four dollars, roost usual- 
ly f d,90. 

* Mr. DUTTON. Are you asking what are 
the legal fees ? 

Mr. HOAR. No— the law should tell us 
that ; our inquiry is what are the usual fees. 

Mr. DUTTON. Then we object to the 
examination of this witness. If you mean 
to inquire of him what illegal fees he is ac- 
customed to take, we object that bis testi- 
i^ony is not pertinent. The question before 
us is, not what are the fees usually taken in 
the county of Suffolk ; but what are the fees, 
usually taken in the county of Middlesex, 
and whether they are or are not conformable 
to law. It is »o justification of the Respon- 
dent that illegal fees are taken elsewhere. 
What the fees ought to be,- is a thing settled 
by statute, not by usage. We deny that the 
courts of probate have any discretion in the 
matter. The Respondent, as well as every 
other judge of probate in the Commonwealth, 
was bound to take legal fees only. 

Mr. WEBSTER. Will the honourable 
managers be good enough to inform us what 
legal iee% are ? The difficulty is that they 
charge the taking of illegal fees, without say- 
ing what are le gal fees. 

Mr. DUTTON. I have not the book by 
roe, but we refer you to the fee- bill. 

The counsel for the Respondent handed 
the statute book to the Managers ; and Mr. 
Dutton read several extracts from the fee bill, 
as follows : ^ for granting administration, 
where there is no litigation, fifty cents, and 
in other cases one dollar, &&c.'*' 

Mr. HOAR. If that is the law, and the 
whole laW) we then ask, whether, in the opin- 
ion of the honourable Managers, the Res- 



pondent ought, or ought not, to charge any 
thing for necessary services not enumerated 
in the statute ? 

Mr. DUTTON. That is a question we 
are not bound to answer. s 

Mr. WEBSTER. True ;— the honoura- 
ble managers are not bound to answer ; they 
are not upon trial ; they are not impeached. 
But it is a very plain question Mr. Presi- 
dent ; — and their case must suffer, at least 
I apprehend' it must suffer from a refusal 
to answer it. We come here, may it please 
the honourable court, as lawyers; — as 
mere lawyers ; with no extravagant pre- 
tensions — but with the ordinary knowledge 
of professional men. Our law books have 
taught us that there can be ne allegation for 
taking illegal fees, unless it be alleged either 
that no fee at all was due, or what the legal 
fee was, and what the excess taken. The 
honourable Managers are bound to state the 
law and the excess. They have stated neither. 
This whole prosecution goes upon the ground,* 
that here has been a considerable sum charg- 
ed ; what for, to be sure, we know not ; 
whether right or wrong we know not ; but 
we mean to know— a»d we accuse you, Sir, 
of charging it wantonly, corruptly, and a- 
gainst the law ; you are to answer that 
charge — you are te justify your whole offi- 
cial conduct ; you are to come in, and show 
us what the law is ; and whether you have 
confernied in every particular — ever since 
you have been in office, to that law. We the 
Managers have put forui on a voyage of dis- 
covery. We have resolved to try a grand 
experiment on the subject of probate fee$» 
We summon clerks and judges from all parts 
of the Commonwealth. We say here have 
been twenty thousand dollars illegally charg- 
ed in your several offices. Show you the le- 
gality of every item. Give us an account 
of your whole administration from the time 
you first came into office. Show you that 
you have never committed an error for 
tlie last twenty years. This is the kind of 
accusation which has been brought against 
the Respondent. 

Never in a single instance, Sir, have the 
honourable Managers pointed out what sums 
the Respondent should have taken. They 
have not stated it in the articles. They have 
not declared it in the course of the trial. 
They have presented us with no view of the 
law — they have not intimated what they 
thought was the law, until we have at last 
drawn them into the fee-bill. You have seen* 
Mr. President, with what reluctance they 
have appealed to that, and after all that has 
been said and done, we have yet to learn 
what the honourable gentleman consider the 
crime in this case. We have yet to learn 
what they consider the law-to be which they 
say the Respondent has violated. 

It is evident enough that they do net oon- 
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sider the fifty cents in the fee bill as the only 
legal charge in the case. What then is the 
legal charge ? Where is the precise limit of 
the law which the Respondent has overstep- 
ped ? 

PRESIDENT. pPhe remarks of coun- 
sel do nut seem to be exactly in order. 

Mr. WEBSTER. I believe Mr. Presi- 
dent I am nor far from the point. 

PRESIDENT. The question, as I un- 
derstand it, is on the admissibility of evi- 
dence as to the usa^e of this county. 

Mr. WEBSTER. I have strayed then 
Sir, only to gel upon the turnpike.-«p 
This is a charge of corruption. If there be 
no law,' there has been no excess ; there can 
have been no corruption. If the law be a 
mere matter of usage, and not of statutory 
provision, then we must be allowed to in* 
quire into that usage. We have a right to go 
into any county we please, to make that in- 
quiry ; for the usage of one county is^atgood 
as the usa^e ef another county. Nothing 
has been charged against the Respondent, — 
nothing that I can discern, but either extor- 
tion or bribery. Now it is admicted tliat with 
regard to many of these items there is no set- 
tled rule of law. The charge must mean 
therefore, if it means any thing, that the 
Respondent has transgressed the usage ; that 
he has taken more than the customary fees 
in such and such cases. We ask therefore 
if we may not be allowed to compare usage 
with usage. If we may not inquire whether 
the' Respondent is justified in his alleged 
misconduct, by the usage of all the other 
judges of probate in this Commonweakh, or 
wliettier he stands alone — without counten- 
nance — without excuse — ^-an open, wilful, 
gross, extort ionous magistrate. 

Mr. HOAR. There is a case in our re- 
ports of the indictment of a sheriff for tak- 
ing illes;al fees. [Commonwealth vs. Shed, 
Mass. Term Reports, 1st vol. p. £27.] The 
indictment there set forth what the legal fees 
were fur levying an execution, and alleged 
the excess taken. The counsel offered to 
show that a charge of 30 cents #rer and 
above the poundage was not in the fee bill. 
The defendant offered, and was allowed to 
show a usage, whieh had obtained since the 
passing of the fee bill, in relation to that 
charge. The court there decided, that 
though this excess might be recoverable in a 
civil action, notwithstanding the usage, yet 
the usage was good evidence to rebut the 
charge of corruption ; and the taking in con- 
formity to that usage could not be held to 
sup[}ort a criminal prosecution ; and the de- 
fendant was acquitted upon that ground. I 
know not how far the decision of other courts 
are rules for the direction of this honourable 
court. But the justices of the supreme judi- 
cial court have declared this to be the law of 
the Commonwealth ; and I cannot but think 
their opinion will have great weight with 
^ourhonouri. 



Mr. SHAW. The question is whether, 
the Respondent shall be allowed to go into 
the usage of one county, to justify excessive 
fees taken in another. But we ask whether 
usage in any county is legal evidence to re^ 
but the charge of illegality ? The Respon- 
dent means to introduce this evidence either 
to shew that fees not allowed by law have 
been so long taken as to have become legal 
or else for some purpose that I cannot com^ 
prehend. If our allegation, as has been 
contended, imputes no Crime, it needs no de- 
fence. There is an end ol iu There is no 
necessity of introducing evidence of iisage^ 
or of any thing else. But having shown that 
the Respondent has taken certain specific 
sums, and alleged that these uie more than 
the legal fees, the Respondent says no, ifiey 
are nut ; for although true it is they aie not 
justified by law, yet they are sanctioned by 
usage ; which usage we now offer to show. 
Nowtrc hold that where ihe sta;ute requires 
a certain dtity, and afiSxes ,a certain fee as 
the legal compensasion for that duty, no 
usage can vary it. The law must be con- 
strued id the negative. It means to sav, not 
that every person shall charge so much, but 
that no person shall charge more. luts 
enough fur us to show that the statute has 
fixed a fee for certain services, and that the 
Respondent has taken other and greater fees, 
for those services. But we go somewhat fur- 
ther. We show that the Respondent has tak- 
en in certain cases, not only larger fees than 
the law allows, but larger than his own usage 
justifies. Besides, these allegations are, that 
under the pretence of holding probate courts, 
at times and })laces not authorized by taw, 
he has taken fees which he should not have 
taken. We are maintained if we show the 
taking of any fees at these pretended courts. , 
For if they were coui-.s not established nor 
allowed by law, any fee there taken was an il- 
legal fee. k^uppose it to have been the usage 
in other crtmties to have taken as large, or 
larger fees for similar services, — is that any 
justification of the Respondent ? Does that 
make the law to have been the less violated ? 
Is it proper to introduce such evidence ? Is 
proof of any usage whatever, pertinent to 
the cause ? 

Mr. hoar; I believe, Mr. President, 
the Hon. Manager has misunderstood the 
ground we have taken. The Court must 
perceive, that if the testimony we offer is 
unnecessary, it is not our fault ; for we pro- 
fess ourselves entirely unable, with the best 
exertion of our poor abilities, to under- 
stand the exact meaning of these articles. 
We can not, with all the attention we have 
been able to bestow upon them, discover the 
precise ground of this prosecution. Is it that 
the Respondent ought not at a regular Pro- 
bate Court to have taken any fees for papers 
and services not mentioned in the fee-biil ? 
W^e have put the question and the Hon. Gen- 
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tlemen decline telling us whether it bt so or 
not. Do ' they mean to say that the usual 
fees taken m the county of Middlesex are 
illegal ? They have themselves shown the 
usage of that county ; and all we want at 
present is an opportunity to counteract their 
testimony by showing the usage of other 
counties. We wish to shew that the Charges 
ebmjilained of are not peculiar to the county 
of Middlesex. Will they say that the usage 
of all the regular Probate Courts is illegal? 
If so, we know not what to answer. We 
know not, for we have no means of knowing, 
what are the legal fees. The Hon. Manag- 
ers have furnished us with no means of as- 
certaining. We cannot tell where we are 
to meet Sie Hon. Managers. We cannot 
discover or conjecture, what ground they 
mean to take. We only know what they 
have proved, and we wish to meet their evi- 
dence, so far as we can at present perceive 
its bearing^ with similar evidence. Here is a 
charge of maladministration and corruption 
in office by the taking of illegal fees. Do 
they niean to say that the Courts were ille- 
gally holden ? If so, it has bpen argued, 
and perhaps justly, that the taking of any 
fee was illegal. But we caunot discover and 
the Hon. Managers have not condescended 
to tell us, wherein the illegality^ of these 
Courts consists. We assert and believe that 
these special Probate Courts were, for aught 
we can see, as legally holden as any other 
Probate Courts. It may turn. out otherwise ; 
but so we all think after a very diligent ex- 
amination. Werethe fees taken excessive 
then ? Do they prove eorruption ? If they 
mean to say that there was an excess above 
law, we ask whether the Respondent has, oc 
has not, a right to take any compensation 
for services not enumerated in the fee-bill, 
and whieh are not regulated by law ? I be- 
lieve we shall not be answered in the ne^a* 
tive. We must at least be allowed to con- 
sider it a doubtful question ; and if so, we 
may surely be permitted to inquire what has 
been the uniforni practice in other counties? 
What is the construction which other Judges 
of Probate have put upon the law. If they 
have put a different construction upen it 
from the Respondent, it would go to show 
that he has at least been mistaken in his 
notion of the law ; but if their construction 
should happen to liave been the same with 
his, it is surely proper evidence to rebut the 
charge of wilful corruption. 

PRESIDENT. Tlie question proposed 
is this. What are the usual fees for granting 
administration in the county of Suffolk.^ 
Shall that question be put to the witness ? 

It was decided by yeas ^nd nays, as fol* 
lows : 

Yeas-*Mess. Clark, Doolittle, Rantoul, 
Sullivan, Bigelow, Welles, Brooks Ly- 
man— 8, 



Nays — Mess. Bourne, Thomas, RuggleS| 
Moseley, Whittcmore, Eastman, Allen, Rey- 
nolds,Tufts, D wight, Parkfcr, Gardner, Hyde,. 
Hunnewell, Pickman, Bartlett, Varnum — 17. 
Q. j)y Mr. HOAR. Is it usual for the 
judge or register of Probate in the county of 
Suffolk to receive any compensation for ser- 
vices not enumerated in the fee bill, in rela- 
tion to the taking out of administration pa- 
pers ? 

Mr. SHAW. We object to that question. 
It is so precisely similar to the last, may it 
please the Court, that we presume it cannot 
be necessary to go into any argument on the 
subject. The Court have already decided it. 
XMr. WEBSTER. I cannot silently ac- 
l|uiesce, sir, in the silent decision of this 
Hon. Court. It is the misfortune of the Re- 
spondent that he is before a Court which 
does not assign the reasons of its judgments. 
You do not tell us the ground of your decis- 
ions. We cannot discern them. We must 
be guided therefore by the feeble lights of 
our own minds — the professional habits 
we have formed — eur books — and our prac- 
tice before inferior tribunals. — We per- 
ceive a difference in the questions. We 
cannot tell whether this last is involved 
in that which by a siler^t vote this Court has 
already decided. We are bound to propose 
it. It is a duty to our client to propose it. 
And we shall continue to propose it in some 
shape, or other, until the decisions of the 
Court shall have covered the whole field of 
inquiry; until our ingenuity in devising 
forms and modes of interrogation shall have 
been exhausted— of until we have been con- 
vinced by the Hon. Managers that all evj« 
dence of usage is to be shut out of the case. 
We do this with the more confidence as 
there are many members of this Hon. Court 
who have had experience in the practice of 
judicial tribunals. We have not, and wo 
shall not hear from any gentleman here 
present that this Court is not bound by tho 
same laws with those inferior tribunals. Its 
forms of proceeding may vary. Its consti- 
tution may vary. But the same rules of ev- 
idence — substantially the same rules — must 
prevail here as elsewhere. Tho question is 
if this be pertinent evidenoo to meet th?t 
which has been adduced on the other side ^ 
We hold that the whole progress of the case 
has been such as not only justifies the intro- 
duction of this evidence, but makes it neces- 
sary. The whole examination of the Regis- 
ter of Middlesex makes it necessary. Not a 
question has been put to him by the Hon. 
Managers which does not make the intro- 
duction of this evidence necessary. The 
whole train of iheir inqoiry has been, what is 
the usage in your county ? If this is not evt« 
dcnce, it should not have been introduced. 
If it be evidence, then we also have a right 
to introduce it. If tho Respondent is to b# 
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QODTicted on the ground of usage — if evi- 
dence of one usage is to be brought up a- 
gainst him, then evidence of another usage 
must be received which is in his favor. U- 
sage must be opposed to usage. If he is ac- 
cused of having violated the usage of Mid- 
dlesex, I say if there be a better usage in the 
county of Suffolk, he is entitled to show it. 
Usage is the practical construction of the 
vrhole ]aw-<^the law of this Commonwealth 
•—the law by which the Respondent is to 
stand or to Kill. We have not one law for 
Middlesex, and another law for Suffolk. It 
b pertinent evidence then to show what has 
been the uniform construction of the law in 
this county. Why suppose, Mr. President, 
one of the judges of the Supreme Judicial 
Court were here on his trial as well he might 
be, for an unseund opinion — an erroneous 
judgment — charged with a corrupt decision 
^-or wilful misconstruction of some partiau- 
lar statute. Would it not be competent for 
him to show that other judges had so con- 
strued that statute, that other judges had given 
similar opinions — pronounced similar judg- 
ments? Might he not prove, that though 
wrong, he was not wilfully wrong, because 
other men as well, or better infoimed than 
hunself, had so thought and so acted under 
that law ? If he could noC, lamentable indeed 
is the situation of our judges! Who would 
be found to take an office of high responsi- 
bility—of extreme difficulty — requiring the 
nicest discrimination that the human mind is 
capable of— where even the least imperfec- 
tion of judgment admits of no excuse— where 
•very honest error isia crime. It is no an- 
swer to us to say that one wrong, cannot 
justify another wrong. You are not called 
upon to pronounce judgment on the Respon- 
dent's, opinion of the law. The question is 
not whether his construction of it has been 
in all instances exactly right — whether it 
might not have been better — but whether it 
has in any instance been wrong, plainly and 
grossly wrong ; so plainly and grossly wrong 
that it cotild have proceeded from nothing 
short of wilful blindness, or utter depravity 
^nd corruption of heart. There must have 
been a moral turpitude on the part of the 
Respondent to justify this charge. And I 
assert — I insist — that he has a right to show 
that other men in the same exalted station — 
as good judges as he — as good judges as his 
judges — have so construed the law as he has 
done. He has a right to show any thing 
which will justify the possible honesty — the 
possible purity of his mbtives. What is the 
eharge here brought against him ? It is of a 
corrupt and shameful usage — a wilful, wan- 
ton misconstruction of the law. He says I 
liave done only what others have done. I 
have construed the law as I found it, accord- 
ing to^he best of my judgment, so help me 
God ! I call on all those around me — 1 ap- 



peal to every Judge of Probate in every 
county in the Commonwealth — I go back to 
the first origin of Courts, and invoke every 
judicial officer that ever sat upon the bench, 
to bear me out in this usage — in this con- 
struction of the law. you must bear bim. 
You cannot say this is no justification. I 
maintain we are fair, we are honest. Wo 
are firm — we are not to be shaken in this 
position. We stand right in Court ; in this 
Court ; in any Court ; but more especially 
in the highly criminal Court which I .am 
now addressmg. We can defend this man 
— we do defend him from the charge of wil- 
ful corruption, if we show any thing that 
will account for his conduct consistently 
with an honest motive — with any thing but a 
corrupt motive. It is a case too plain for 
argument. We have cited a decision of the 
Supreme Judicial Court. You kre not 
bound by its decisions. But you are not 
above the law. You are not better judges of 
the law. You allow its decisions to be made. 
Why ? Not because you are not a superior 
Court. I admit it. You may be co-ordin- 
ate — ^you may be supreme. But the consti- 
tution has appointed that Court to pronounce 
the law. Its decisions are the law of this 
Commonwealth. And if that law prevails 
any where, it must prevail here. It is prop- 
er for us to show that the construction of 
the statutes for two hundred years — from the 
time that the name of a court was first 
known in this country — has been to take 
reasonable compensations for services not 
named in the statute. I say almost from the 
time of the first settlement— for though the 
present statute has no great antiquity on its 
head, it does, in its principal enactments at 
least, go back, certainly as far as the Provin- 
cial Charter. ^ 

The PRESIDENT suggested whether it 
would not be better to vary the question 
thus, so as to embrace the whole point of 
dispute ; have you observed the practice of 
the Courts of Probate in this Common- 
wealth for many years ; and, if you have, 
what is that practice in relation to the taking 
of fees for services not enumerated in the 
fee-bill? ' 

Mr. WEBSTER and Mr. HOAR agreed 
to this modification. Mr. KING said the 
Managers had the same objections to the 
question in its modified shape as before ; ^ 
and prayed the deliberate judgment of the 
Court whether it should be put. 

Mr. DWIGHT moved, that the Court 
withdraw for the purpose of deliberating on 
the admissibility of this evidence. 

The whole Court withdrew accordingly 
at a quarter past five, with the exception of 
Mr. Yarnum, who remained -in the court 
room. 

The Court returned at half past six, and 
gave their opinion on the question, shall the 
witness be asked, S^e. as follows: 
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Teas— Mesi. Thomas, Clark, Doolittla, 
Rantoui, Sullivaii, Bigelow, Ly«ian, Hun- 
aewell, Bartlett, Welles, Brooks— 11. 

Nays— Mess. Bourne, Ruggles, Moseley 
Wbittemore, Eastman, Allen, TuAs, Rey- 
nolds, Parker, Dwight, Gardner, Pitkman, 
Hyde, Varnum — 14. 

Mr. DUTTON. If it would be proper 
for me to make the suggestion, I woul^ ob- 
S9r?e that I have been requested on the part 
of the Managers to move the Court for an 
adjouranent, which we have reason to think 
would be agreeable to all parties; having 
been much exhausted by a very long and 
laborious session. 

The President asked the Respondent's 
counsel if they assented to the suggestion of 
thie Alanasers. 

Mr. WEBSTER. We entitely coicur 

w ith them, sir, in a wish for adjournment ; es- 

f pecially after the late solemn decision of this 

! Hon. Court ; which has, without affectation, 

entirely surprized us. 

The Court was adjourned to 9 o'clock the 
next morning.' 

SENATE. 

FRiDAT, Arnii. £0. 

COURT OF IMPEACHMENT. 

Mr. Varnum on the part of the Senate, 
and Mr< Coolidee on the part of the House 
of Representatifes, deli?ered the usual mes- 
sages. 

The court was opened at a quarter paat 9 
o clock. 

Mr. GRAY of Boston, took his seat among 
the Managers, having been elected by the 
House of Representatives, in the place of 
Mr. Baylies. 

The counsel for the Rtsspondent proceed- 
ed in their defence. 

Mr. HOAR. The Respondent, by the 
decision of this honourable court yesterday, 
has met with very considerable embarrass- 
ment with regard to the course he is to take 
in the introduction of evidence in his de- 
fence. As the court has not famished the 
reasnns of their decision, as we do not know 
whether they disapprove of the torm of the 

Juestion put, or the substance of the evi- 
ence we wish to introduce, as we have heard 
the honourable Managers allude to the rules 
of this honourable court, of which we know 
nothing, but with which they being publk 
men, are probably better acquainted, we 
shall be obliged to submit several proposi- 
tions for the purpose of obtaining some fur- 
ther instruction. In the mean time we will 
offer some evidence, which we suppose will 
not be objected to, in relation to some of the 
last articles. 

PRESIDENT. Are you not fiirnished 
with a copy of the rules which the court 
have adopted for the eonduet of this i»paach« 
ment ? 
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Mr. HOAR. We have not Veen furnish- 
ed with any rules of evidence. 

Evidence on the part of the Respondent 
on the sixth article. 

BENJAMIN CHAMPNEY sworn. 

Q. by Mr. HOAR. Where do you live ? 

A. I live in New Ipswi6h, in N. Hamp- 
shire. 

Q. You are a lawyer there ? 

A. Yes. . 

Q. Have you had any concern with an 
estate in Groten, formerly owned by Mary 
Trowbridge and her sister ? 

A. In 1801, Francis Champney, husband 
of Mary Trowbridge's sister, moved to New- 
Ipswich. At that time I took a l^ase of 
Francis Champney, for his life, of one half of 
the Trowbridge estate, which he held in right 
of his wife. The estate belonged to her and 
Mary Trowbridge as parceners, and heirs of 
Nehemiah Trowbridge. Afterwards there 
was a question between the sbters about the 
rent. In ia04 the rent was demanded. Fran* 
cis Champney was very poor and was sup- 
ported by his father, and the estate had be- 
come valuable. I thought something ought 
to be done to secure the rent. There were 
frequent conversations about it in the family. 
There was a fear that the creditors of Fran- 
cis Champney would get the estate. The 
object was to secure the property for the sup- 
port of Francis Champney's wife. 

Q. Were there any difficulties between 
the sisters ? 

A. Yes, there were various difficulties be- 
tween the two families. 

Q. Did you have any interviews with the 
Respondent as agent of Mary Trowbridge ? 

A. About Dec. 1804, Judge Prescott as 
attorney for Mary Trewbridgei, negotiated 
with me on the subject of the estate. 

Q. Did you ever converse with him en 
the subject at New Ipswich ? 

A. Yes. 

Q. How many times ? 

A. I do not recollect seeing bin them 
but once. 

Q. Did you 'ever transact business with 
him as her attorney, afier he was judge o7 
probate ? x 

A. I do not recollect that I ever did after 
that. 

Q. Should you have remembered it ? 

A. I should, because I should think it 
improper. I recollect I avoided conversing 
with him on that subject on that account. 

Mr. HOAR produced a paper wiiich the 
witness identified. Mr. HOAR said he 
should show by this paper that the decision 
ef the Respondent, respecting this estate, 
was not as ju^ge of probate. He reads the 
pif«gi a». follows, via :— ' 

Tbe canuBktee appeiiited to appraise all the real 
•itate whereof Nehemiah Trowbridge, late of 
Greteai die/seixtd, have attended tie busiaesif 
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and •ppraiced the land with the bnildingt thereon, 
at the sum of jB2500 ; and upon full iovestigation, 
and impartial Tlew of the premises, find that said 
estate cannM be dmded among the children and 
widow of said deceased, withoat prejudice and in- 
jary to the whole— therefore report that the said 
estate 1m? set to JMsry> the youngest daughter of the 
Slid deceased, and for her to pay unto her sister 
one third of the amount of the inventory in a suit- 
able tune. One third of amount of the inven- 
tory to be devoted to the use and living of tbe wi- 
dow in lien of her tliirds, and after her decease 
Moa-tj is to pay the one half to the order of her sis- 
ter, with iiftere^ after said widow's decease. 

OLIVER PRESCOTT. 

SAMUEL LAWRANCE. 

WALLIS UTTLE. 
Seat. 12. 1B05. 
To Mrs. Abigail Champnet. 

[The paper produced by the Managers corres- 
ponding in substance witli the foregoing, bearing 
the same date, and signed by the same appraisers, 
began as follows : — ^* We the subscribers, a com- 
mittee appcruited by the Hon. James Prescott, Esq. 
Judge ot rrobate for the County of Middlesex, to 
appraise all the real estate whereof Neliemiali 
Trowbridge," &c.-and concluded^" and that we 
will sign and prepaie a report agreeably to the 
abc^e statement, as soon as «an be done conven- 
iently." It was not4irecied to any person.] 

Mr. HOAR read likewise the lease from 
Francis Ghampney to Benjamin Champney, 
of bis lile estate, dated Aug. 1 a, 1801. 

Q. . Did you not converse with the Res- 
pondent as agent ef Mary Trowbridge be- 
fore 1^4 ? 

A. I did before 1804, aird I saw him 
ciace on tbe business at New Ipswich ; but 
never after he was appointed judge. 
Cross examined. 

Q. by the Managers. Have you always 
lived in Pfew-Ipswic(i ? 

A. I have lived there since 1791. I mov- 
ed from Groton. 

Q. Do you know that the Respondent 
went to New -Ipswich- expressly on this busi- 
ness ? 

A* I presume he did. I understood him 
so. I recoEect Francis Champney said to 
me that brother Frescou w-as engaged for 
Loring, and he was afruid there would be 
some difficulty. 

Q. Was he not on the way to or from 
some court? 

A. I do not know that he was. 

Q. When was tt ? 

A, • I cannot say. 

^. Was it after the letter you wrote Dec. 
<29th, 1804, to Mr. Loring ? 

A. It was before. 

Q. Did you see him after his appoint- 
ment as judge ? 

A. I believe I did. 

Q.. Did you not go to Groton to see 
him on this subject ? 

A. No, l think I attended a Court of 
Common Pleas at Concord in June, 1805, 
and saw the judge, but it was on a melan- 
choly Occasion, when the judge had just lost 
a child ; I was at Groton ab^ on the death of 



a sister ; but I did not see th^ judge at those 
times to converse with him on this businessr 

Q. What WAS the object of this negocia* 
tion ? 

A. It was understood that the creditors 
of 'Francis Champney were seeking this 
property. The object was to prevent their 
getting it. 

Q. Were you present when the release 
was executed at Groton ? 

A. Previous to my going to Groton I had 
revived a deed from Francis Champney 
and wife of a moiety of the estate, and I gave 
a deed of it in Jan. 1806 to Loring. 

Q. Did you appear before the commis- 
sioners as agent to Francis Champney and 
wife ? 

A. Yes. 

Q. Did the Respondent give you notice 
of his being appointed Judge of Probate, and 
that on this account he could proceed no 
further as agent in this business ? 

A. I do . not remember that I was spec- 
ially so informed by him. 

Q. Was there any thing done different 
from the comman usage, before the Judge 
of Probate ? 

^ Mr. WEBSTER. Tell what was done; 
not what the usage is. 

Witness, We came to a settlement with- 
out any decree or interference of the Res* 
pondent as Judge of Probate. 

<^. Was there any agreement that the 
Respondent <ihould name commissioners to 
appraise the estate, notwithstanding he was 
an agent, before he was appointed judge ? 

A. I do not recollect that there was. 

Q. Before the conchision of the business 
was there any agreement as to a division of 
the property ? 

A. I do not recollect any. 

Qi Did you ijnderstand and consider the 
Respondent the agent of Mary Trowbridge 
after 1804? 

Mr. WEBSTER. We object to tbe ques- 
tion. 

Mr. SHAW. We consider the question 
proper en account of the Respondent's an- 
swer. We state that the Respondent being 
Judge of Probate, acted still as agent of the 
party. The excuse alleged Is that it was 
done by consent of parties. What miscon- 
duct there is in this is another consideration. 
The question is to prove the fact stated in 
the answer of the Respondent 

Mr. WEBSTER. No sir, it is to get the 
witness' opinion. 

Mr. SHAW. No sir, it is a question of- 
fact. We say the appointmetU of commis- 
sioners was made by the Respondent under 
the form of a decree of Judge of Probate. 
The question is,, was it done by agreement 
of the parties notwithstanding their knowl- 
edge of the Respondent's being the attorney 
of one of the parties. 
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Mr. WEBSTER. Tb« gentleman asks 
one question and argues, another. Produce 
the other partj who must have known, and 
ask him if he had any notice from the Res- 
pondent of his ceasing to be agent. 

Q. by Mr. SHAW. Had you any notice 
from Judge Prescott of his discontinuing to 
be the agent and attorney of Mary Trow- 
bridge ? 

A. I had no information on the subject. 
I did not think any thing about it. 

Q. WSis there any agreement between 
the parties that notwithstanding the judge 
being agent, he should appoint appraisers P I 

A. Ido not recollect any. 

Q. How far is New Ipswich from Gro- 
ton ? 

A. Twenty miles. 

Q. by Mr. GRAY. Was there any agree- 
ment whatsoever,, as to a settlement being 
aiade otherwise than according to' law ? 

A. Not as I recollect. 
Q. by Mr. WEBSTER. Did you ever 
treat with the Respondent as attorney of 
Mary Trowbridge, in any way, after he was 
appointed Judge of Probate ? 

A. Not that I recollect. 

* ^. How was the estate settled, by deed, 
or judgment of the Court ? 

A. After the report of the Commission- 
ers, there was a delay, and it was consider- 
ed bow it should be settled, and it was fin- 
ally done by deedi Francis Champney and 
wife made a deed to me of her share of the 
estate, and I gave a deed of it to Loring. 
There was a fear of the creditors making an 
attachment, and a caveat was filed in the 
probate office and the petition for partition 
was continued one term. 

Mr. HOAR reads a release (after proving 
it by the witness) dated Jan. 6. 1806, signed 
by Benjamin Champney as attorney of Fran- 
cis Champney and wife, being an acknowl- 
edgement of her having received her share 
of the estate. 

Q. by Managers, How many times did 
you see the Respondent after he was ap- 
pointed judge, and before this business was 
concluded ? 

A. I presume I saw him at the Concord 
Court. 

Q. Did you see him at any other time ? 

A. I think I saw him at New Ipswich in 
the summer of 1805. 

Q. When was it that you saw him at 
Concord ? 

A. At the time of the .Court in June, 
1805. I have a memorandum that his fam- 
ily was at New Ipswich in the summer of 
1805. I saw him again at Qroton in Sept- 
ember. 

Q. Had you any conversation with him 
en this business at either of these times ? 

A. Not that I recollect. 

Q. Is the Respondent related to you ? 



A. He married my sister. 
Q. Who entered the caveat you men- 
tioned ? 

A. I did ; it was for the purpose of delay 
only. 

Q. Was there any counsel except your* A 
self, employed for the wiCe ef Francis ^ 
Champney ? 

Mr. WEBSTER objects to the question 
ks being irrelevant. 

The Managers prayed the. judgment of the 
Court. The yeas and nays- were taken as 
follows, viz i 

Teas — Mess.. Bourne, Thomas, Ruggles, 
Clark, Moseley, Whittemore, Sullivan, Big- 
elow, Allen^ Reynolds^ Tufts,. D-wight, Par- 
ker, Lyman, Gardner, Hyde, Hunnewell, 
Pickman, Bartlett, Welles, Brooks and Yar-^ 
num-^S3^ 

Nays— "Mess. DoolitUe, Rantoul and East- . 
man — 3. 
So the question was put to the witness. 
A. There was no other attoroney on tho 
part of Mrs. Champney. Mr. Peabody was 
an agent appointed by Judge Prescott for 
the other party. 

Mr. HOAR reads the deed of quitclaiia 
from Francis Champney and wife to Benja^ 
min Champney, dated Jan. K, 1806, and tho 
deed from Benjamin Champney to Loring, 
dated Jan. 6, 1806. He stated (hat the leasa 
efthe life estate to Benjamin Champney 
was dated Aug. 18, 1801. He produced air 
so a paper written by the Hon. Timothy Big- 
elow, signed by Mary Trowbridge, with i^ 
blank left for the signatures of the other par- 
ties. It was a request to the Judge of Pro-t 
bate to settle the whole estate on Mary 
Trowbridge, if he should think proper. 

WUnesa identified the papei, and said he 
thought it best, seeing that paper, to settle 
by deed instead. 

Mr. HOAR repeated that the commis- 
sion of the Respondent as Judge of Probate 
was dated Feb. 1, 1805, and that the oaths 
were administered to him on the 19th. 

Mr. HOAR. We shall next introduce 
evidenee that applies perhaps more particu* 
larly to the 7th article, but which has a 
bearing on most of the others, in which he 
performed special services and received ftwk 
for them, to show that it has been the con- 
stant practice of the Respondent, where it 
could be done without great inoonvenience 
to the parties^ to send them to some other* 
person to have their papers put into form, 
and that ho has avoided as much as possible 
preparing them himself. 
LOAI^^MI BALDWIN swcim. 
Wiintss stated that while he kept an at- 
torney's oiiice in Cambridge, from 1808 to* 
1814, he became » good deal acquainted with 
the practice of the probate courts, and often 
conversed with Judge Prescott concerning 
it. He mentioned that great del^s wer^i 
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occasioned by tho suitors coming quite un- 
prepwred with their necessary papers, and 
with accounts very informally stated* I bap* 
pened to have an ofice iathe same building 
where the probate courts were usually hold- 
on ; and the judge asked me if it would be 
agreeable to me to attend to that- business, 
and occasionally prepare, or correct the pa- 
pers of suitors in his court ; which I agreed 
to do. 

Mr. DUTTON objects to this evidence of 
goneral practice, and thinks the testimony 
oucht to be eonfined to particular cases. 

WUnesi. I cannot now recollect individ- 
ual oases. But a great many persons appli- 
ed to' me by the direction of the judge, so 
that I used to make a point of keeping at my 
otilee on probate days. 

q. by Mr. HOAR. What kind of bu- 
siness were you accustomed to do for them ? 

A. I used to take blanks from the pro- 
bate office, and fill them up as they were 
Wanted. In a number of instances I made 
out complete sets of administration papers. 
I used frequently to prepare their bonds, leav- 
ing blanks for the names of the sureties, to 
be afterwards filled up by the judge ; and 
sometimes the judge told me beforehand 
who they were to be. When the papers were 
all property prepared, I used to go into 
court with the parties, and present them to 
the judge. This tended to promote the des- 
patch of business, and enabled the parties 
to get away sooner from attendance on the 
oourt. 

Q. Did you also sometimes correct ac- 
counts ? 

A. I did ; and often had to re-state an ac- 
count entirely, which had been informally 
made. 

Q. Did the parties come of their own ac- 
cord ? or were they sent to you ? 

A. They often came of their own ac- 
cord, in order to get their business through 
sooner ; and were often sent by the judgo lor 
the same purpose. 

Q. Was the correcting these accounts a 
tedious business ? 

A. It oAen occupied several hours. When 
the accounts were long it sometimbs took me 
half a day, or more, to examine and arrange 
the vouchers and make out the account 
accordingly. 

Q. Have you ever known the judge your- 
self to send parties to a lawyer to get this 
business done ? 

A. I often heard him tell suitors that he 
^ould not delay the regular business of the 
Court to put their papers and accounts in pro- 
per form ; that if they wanted to get their 
business done they had better apply to me, 
or some other lawyer to put them right. The 
judg« very often came into my office him- 
selfwfth these informal papers, and desired 
me to put them in order ; which I used to 






do. And I generally found suitori very wil- 
ling to pay ny fee for the sake of getting 
their business over so much sooner. 
Cross examined. 

Q. by Mr. SHAW. What was the ob- 
ject of refening suiters te you ? 

A. It was merely to expedite business ; 
the suitors always preferred paying s^ small 
charge of two or three dollars, to waiting till 
the register could attend to their papers nun- 
self. 

Q. Was any difference made in the sums 
paid to the judge, ov register, when you pre- 
pared the papers ? 

A. I never understood that there was any 
difference jn the probate fees on that ac- 
count. 

Q. by Mr. HOAR. Was the register 
rather slow in doing business ? 

A. The register at that time was Judge 
Winthrop, who was very old and infirm — 
had a very methodical set way of doing bu- 
siness — in whieh he did not choose to be dis- 
turbed. 

^. Was it thought therefore to be a sav- 
ing of expense and trouble to get the busi- 
ness done by others ? 

A. I thought there was; and suitors 
seemed to be well satisfied with the arrange- 
ment, and paid the additional charge cheer- 
fully. 

Q. by the Court. Do you know wheth^ 
er the judge took any ^ess fees in those 
cases where you prepared the papers, than 
when they were prepared in court by him- 
self, or the register ? 

A. I do not know. 

Mr. WEBSTER. There is no pretence, 
may it please the court, that any less fees 
were taken when the blanks were filled 
out of the probate office. The object of this 
testimony is to show, that in a great many 
cases it was necessary that some person who 
understood the business should be employed 
about these papers ; tha^t it required consid- 
erable labour to prepare them ; that this was 
frequently done out of the office, and paid 
for ; and that sometimes it was done by the 
judge himself, for which he took the usual 
fees. 

Q. by the Court. What were ^t he pa- 
pers you prepared in applications for ad- 
ministration f 

A* The petition, letter of administration, 
bond, notice', warrant of appraisal, and de* 
cree< I used to take blanks for all these pa- 
pers occasionally from the register, and keep 
them in my office, to be filled up when call- 
ed for. 

PRESIDENT. The blanks were always 
furnished from the probate office, were they ? 

A. Yes. 

Mr. HOAR. With the consent of the 
honourable Managers, who have had the pa- 
pers under their inspection, we npw offer te 
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the c«urt tbreo compWte sets of papers, an- 
alagous t# those in the case, with fictitious 
names, prepared by Mr. Fiske. [The pa- 
pers were laid vpon th^ clerk's table.] 

Q. Jbj the Court. Did you charge 
fees to the party for preparing letters of ad* 
ministration, bond, order of notice, and de«- 
cree ? 

A. I Used to fill up all the papers, and 
charge a fee of two or three doUlars for the 
whoK. "When accounts were to be stated I 
charged more — according to the time ; gen- 
erally about five dollars — or in troublesome 
cases ten 

q. by Mr. PEABODY. Did the suit- 
ors generally come prepared with their pa- 
pers, or not ? 

A. There were a number of gentlemen 
in different parts of the county, who were ac- 
customed to attend to this business, and pre^ 
pare the papers beforehand for suitors. But 
they very often came without any prepara- 
tion. 

Q. Were the fees you charged allowed 
in their accounts. 

A res. 

Q. Did you ever hear any expressions of 
dissatisfaction about it /^ 

A. No — ^I never * heard any oth/er than 
expressions of satisfactiuu. ^ 

Q. by the Court. Was the fee paid 
to you by the suitors, or the Respondent ? 

A. By the suitors in evf ry instance. 

Q> by Mr. 6RA.Y. You say you some- 
times filled up the blanks entirely, did you ? 

A. I did ; — sometimes left blanks for the 
names to be inserted ; and at other times 
when I happened to know the parties I filled 
them up entirely. 

Q. Were the accountsbrought you some- 
times correct ? 

A. They ^ were often right except as to 
mere form, and then I merely filled up the 
blank forms. Those suitors who had experi- 
ence in probate business, brought their ac- 
counts pretty correct ; but most of them 
were very irregular. 

Mr. WEBSTER. Will you state the ob- 
ject of the application to you to prepare 
these formal papers ? 

A. The object I believe was merely that 
the party might get hb business despatched 
the sooner, and go home. At least this was 
the case with the mere formal papers. But 
when accounts were to be settled, it was 
also an object to have them correctly stated ; 
and this was a pretty troublesome business, 
for which I used to charge five or ten dollars. 

Q. by Mr. GRAY. But you took fees 
even for the mere formal papers, did you ? 

A. I did. 

JOSIAH ADAMS sworn. 

IVitness stated, that he was a lawyer, and 
had kept an office several years in Frainirig- 
ham ; that piobate courts were holden there 



twice a year. That be had had conndera- 
ble connexion with probate businets for the 
same reasons as bad been stated by Mr. 
Baldwin. That he had formerly lived in 
Concord ; but opened an office in Framing- 
haai in 1807. That the Respondent's prac- 
tice, in relation to adtninisuation papers and 
informal accounts, had been uniformlv in re- 
prd to him as stated by Mr. B. That the 
judge had always, as far as he knew, avoided 
doing this kind of business himself, and had 
preferred sending sui(ors to him. That he 
had sometimes had accounts which it took 
him two or three days to state. 
Cross examined. 

Q. by Mr. LELAND. When are the 
probate courts holden in Framingham ? 

A. Twice a year ; in June and Septem- 
ber. 

Q. Does thef judge still continue tho 
practice of sending suitors to you to have 
their papers prepared P 

A. Not for the preparation of the mere 
formal papers. Since Mr. Fiske has been 
register they have been made out in the of- 
fice as fast as they were wanted. 

Q. by Mr. SHAW. Were these appli- 
cations made to yon chiefly when the Res- 
pondent^as much pressed with business? 

A. Generally. 

Q. How long do the terms continue ? 

A. Usually three or fbur days; some- 
times as much as five or six. 

NATHAN ADAMS sworn. 

fFUness states, that he lives at Medford ; 
that as long ago as 1805 he began to attend 
the probate courts there, and had since attend- 
ed constantly : that he frequently prepared 
papers for suitors, and did such other servi- 
ces as other witnesses had stated. That the 
judge frequently referred suitors to him, and 
to other persons for that business. That he 
was not a lawyer ; but that he had an ad- 
ministration to attend to himself in 1805, by 
which he had got some insig'lit into the busi- 
ness ; that the judge had frequently given 
him instructions gratis, and that he had seen 
him do it to others, both in court and out. 
That he had settled many estates, and had^ 
attended to probate business for others regu- 
larly since he first settled one in 1805. 
No cross examination. 

ABNER BARTLETT called. 

Witness said that he recollected frequent- 
ly seeing the judge refer suitors in his court 
to gentlemen of the bar, for the purpose of 
facilitating business. That application had 
been frequently made to him for the pre- 
paring of probate papers, both at Medford, 
and at Woburn, where he had formerly lived. 
That he left Woburn in 1807. 

No cross examination. 

NATHAN BARRETT sworn. 

Witness lives at Concord, and agrees en- 
tirely with the testimony of former witnesses 
as to the judge^s practice. 
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No cross examinati on. 

Th« Managers said they would concede 
'all that witnesses could testify, as to the gen- 
eral practice of the Respondent in this re- 
apect. 

Mr. HOAR then offered to read the depo- 
sition of Mihan Grouty in evidence on the 
12th article. 

Mr. KING said, that it was taken ex-parity 
but the Managers had no objection to its be- 
ing read. 

Mr. HOAR replied, that the Managers 
had seasonable notice of the taking of the 
deposition ; that the interrogatories proposed 
by the counsel for the Respondent, bad been 
submitted in writing to the inspection of ^the 
Managers, and that they had been requested 
to add interrogatories of their ov^n. 

Mr. HOAK then read the deposition as 
follows. 

Commonwealth of Massachuietts. 

Senate of the Commonwealth, sitting as a 
high court of impeachment, in the matter of 
the articles of impeachment, presented by 
the House of Representatives va. James 
Prescott, Judge of Probate for the county of 
Middlesex. 

Interrogatories proposed to be submitted on 
behalf of the Respondent, to NATHAN 
GROUT of Sherburne, a witness to be pro- 
duced and sworn to testify in this cause. 

1. Did you and Alpheus Ware, or either of 
you, apply to James Prescott, Esq. for advice 
relative to the property of Jotham Breck,the 
ward of said Ware, at Framingham, in June 
1815? If so, please fully to state the circum- 
stances and manner of such application ? 

£. Was there at that lime any controversy 
between said Ware and yourself^ relative to 
the account of said Ware's proceedings in his 
guardianship ? 

9. Did said Prescott offer his advice to 
you or said Ware, or propose to give you, or 
either of you, any directions respecting the 
affairs of said Breck, before said Prescott 
was applied to by jou for advice ? 

4. Please to state all other matters and 
facts with n your knowledge relative to the 
above entitled case ; and particularly all the 
circumstances that transpired, and all the 
conversation that was had at said time be- 
tween you and said Ware and said Prescott 
or any of you. 

AUGUSTUS PEABODY, 
Jn hehcdf of the Momies of the EtsponderU, 

BosUnif Aprils, 1821. 

Lemuel Shaw, Esq.andathers, Manageis of the 
Impeachmeat against James Prescott, Judge of 
Probate ; 

Gentlemen, 
Mr. Grout biding inflrm and probably unable 
peraona]]^ to attend at tbe trial, it is proposed, on 
nehaif ot the Respondent, to take his deposition. 
For that purpose we send you the foregoing inter- 
rogatories, which we propose to submit to Mr. 
Giout, and request you ta add cross iulrrrogato' 
ries— which we will sabmit with these. We will 



I have the answers taken by any discreet aiacb* 

I trate in the vicinity, whom you will name. We 

request yon to joih in taking this deposition— and 

at the same time notify you, that if you do not, we 

shall be obliged to take it ex parte 

Ton can if vou please join in taking the deposi- 
tion, saving all exceptions you may see fit te take . 
to using it before the Senate. 

AUGUSTUS PEABODY, 

In behalf of the Jittomiu of the Respondent. 

I, NATHAN GROUT, of Sherburne' 
testify and say, that in the year 181S, I was 
one of the overseers of the poor of the town 
of Sherburne, and some time in the month 
•f June in that year, J attended, with the 
other members of the board of overseers to 
the examination of the account of Alpheus 
Ware, as guardian of Jotham Breck, a per- 

I son non compos mentis ; the account was 
examined at aherburne* and we signified our 
consent to its allowance, by a certiiicata 
written on the account which we subscribed. 
I did not go to the Probate Court in Fra- 
mingham, in June in that year, to attend to 
that account. I had other business in the 
Probate Court, which induced me to go 
there. There was oo controversy between 
said Ware and myself relative to that ac- 
count, nor on any other subject at that court. 
I had however some consultation with said 
Ware, on the last day of the sitting of the 
court, relative to two notes of hand, which 
said Ware held ? gainst two men by tl^e name 
of Bridges, payable to said Breck. The 
judge was sitting at the table, where he had 
been doing the probate business ; he was a- 
bout elosing the session,- and most of the 
people, I believe all but Ware and myself, 
had withdrawn. After Ware and myself 
had conversed some time, being not more 
than six feet from the judge, I turned to the 
judge, as he was sitting at the table, and, 
supposing we were conversing on a subject 
in which it was the duty of the Judge of 
Probate to direct, I began to state to him 
the circumstances relative to said notes. I 
had not proceeded far, when Ware inter- 
rupted me, and went on to state to the judge 

I the particular circumstances of said notes. 
The substance of our statement was, that the 
notes were given for a farm, which said 
Breck had sold to the Bridges — and as his 
wife unexpectedly refused to release her claim 
ef dower, the notes were given, to be paid 
whenevejr she should relinquish hei dower, 
interest to be paid in the mean time. Our 
object was to obtain the principal of tfie 
Bridges, who were willing to pay if they 
could be indemnified, and we wished to be 
advised of means, in which such indemnifi • 
eation could be given. After hearing ou^ 
statement, and considering the subject a few 
minutes, the judge advised us to put an arti- 
cle in the warrant for our next town meet- 
ing, and have the Treasurer empowered, in 
behalf of the town, to indemnify the Bridges, 
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by b«ncl ^ gainst the claim of dower. This^ 
advice was followed, and one oT said notes 
' has, as I have since been informed, been 
Iprincipaliy paid. The judge then told me, 
he must have five dollars for his advice. I 
refused to pay hini) saying I supposed he had 
done no. more than his duty as Judge of Pro> 
bate, and if I paid him, it might be from my 
own pocket, as the other members of the^ 
imarcl of overseers might, refuse to pay me. 
The account of Ware abovementioned lay 
on the table before him ; the judge said his 
fees on that account amounted to but forty 
cents, and be ought to be paid for his advice, 
and asked if I was willing that Ware should 

Fay him and have it allowed in the account. 
told him I considered it his duty as judge, 
and that I was not willing. He appeared to 
be much dissatisied, and said he should re- 
member me so as not to be taken in again. 
I went very soon from the hall, and the judge 
follewed me down the siairs, leaving Ware 
behind, as I supposed. He again claimed 
the money, and after some little conversa- 
tion, I told him, to prevent difficulty, I would 
pay him three dollars ; but he said he should 
not take less than the sum he had claimed. 

Question by ^Ipheus Ware. Do you 
not remember that I had also a note 
signed by myself and payable to said Breck, 
wbicb was in the same situation as the notes 
against the Bridges, and which were includ- 
ad in the subject on which we asked advice ? 
Answer. I recollect that you were indebt- 
ed to the estate of Breck, but do not recol- 
lect the particulars.^^ 

NATHAN GROUT. 

Commonwealih of MasBachiaetts, 
MIDDLESEX, ss. 

Oo the fourteenth dav of April in the year of our 
Lord eighteen hundred and twenty one, the afore- 
said deponent was exaoiined and cautioned, and 
sworn agreeable to law to the deposition aforesaid 
by hiiB subscribed, taken at the request of James 
Prescott, Esq. Judge of Probate for the county of 
Middlesex, and to oe used on his trial before the 
Senate of said Conmonwealth, which will be sit- 
tiog as a Court of Impeachment in the Senate 
Chamber, on the eighteenth day of April instant, 
oitthe articles of Impenchment presented acairist 
him by the House of Representatives ; ana the 
Managers on tb« part of the House of Represen- 
tatives were not notified and did not attend. And 
the said deponent bein^ so sick and infirm as to 
be nnable to travel and attend at the trial, is the 
cause of taking this deposition. — And 1 further 
eertif^r that said Alpheus Ware did attend and was 
jMnnitted to put any interrogatories he tlioughtfit. 

CALVIN SAWGER, 

Juitice of the. Peace. 

. ROY4L M'INTOSH sworn. 

Mr. HOAR. Our object, may it pl«ase 
th« Court, in bringing forward this witness, 
is of an unpleasant character. We are ex- 
tremeij sorry to be obliged te call in ques- 
tion the veracity of any witness who has ap- * 
poared upon the stand. But in this instance 
mm Mteefii it necessary, to de away some of 
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the colouring, which ^has been given to this 
article by the testimony of Mr, Ware. We 
mean to show by this witness, that a person- 
al misunderstanding existed between the 
Respondent and Ware, attended with vio* 
lent animosity on the part of the latter. It 
will appear by the witness, that Ware had 
formerly employed the Respondent as coun- 
sel, and that the Respondent had been- oblig- 
ed to sue for his fees. He had taken out an 
execution against hin. The witness aCter 
this met Ware in Boston, who employed 
him to carry a sum of money to the Respea- 
dent to stop the execution. A jlSO bill 
which was thus carried turned out to be 
counterfeit, and Was returned upon Ware's 
hands ; at which Ware was angry and a 
quarrel arose. 

Mr. BUTTON. If the witness is called 
to testify to a general misunderstanding, be 
it so ; that is proper evidence ; but I objeet t» 
the introduction of all these particulars, as 
wholly irre!evant to the case. 

. Q. by Mr. HOAR. Do you know of any 
animosity on the part of Ware to the Re- 
spondent ? 

A. I have heard Ware express a great 
deal of anger against him frequently. I do 
not recollect in particular the words that he 
used, exeept that I have heard him say hit 
would try and get him indicted. 

Q. Buid yon carry money to the Respon- 
dent at the request of Ware ? 

Mr. SHAW. We object to that question. 

•Mr, HOAR. May it please your Honors, 
our object is simply to show the occasion of 
the quarrel. We do not wish to prove that 
the bill was counterfeit ; we will admit, if 
the Hon. Managers please, that it was a per- 
fectly good bill, ahd t^ftthe Respondent was 
under a mistake. But we wish the Court to 
be made acquainted with the . violence of 
Ware's animosity, and the slightness of the 
occasion; 

Mr. SHAW. We have no objection to 
any^question as to Ware's general veracity, 
or to general evidence against his .credibility 
in tliis particular case; but we do object 
to the introduction of particular facts, 
which we have never heard of, and which 
we have no means to meet. Such testi- 
mony would not 'be admissible, according to 
the general rules of evidence, in a court of 
law. 

PRESIDENT. The question is— Did 
you carry money to the Respondent at the 
request of Ware ? Shall this question be put 
to the witness ? 

it was decided by yeas and nays as fol- 
lows : 

Yea — Mr, Bourne — 1.' 

Nays — Messrs. Thomas, Ruggl^, Clark, 
kc— 24. 

Q, by Mr. SHAW. Did you ever bear 
Ware use threatening language against the 



68 



TRIAL or JUME PRMeOTT. 



RespondeDt ? If >ou did, state what U was. 
A. I beard bim say that be could prove 
tbat the Respondent had that bill by him a- 
bove a year, and tried to pass it ; for w.hich 
be calculated to get him indicted. 

Q. by Mr. HOAR. Did be mean the 
same bill which you carried to the Respon- 
dent from Ware ? 

A* I have no doubt it was. 

PRESIDENT. The opinion of the 
Court cannot be mistaken on this point, 
though the reasons of its decisions are not 
assigned. We have no obiection to the ad- 
mission of evidence as to the general hostili- 
ty of Ware, but t^is particular transaction 
must not be inquired into. 

IflTr. HOAR. I belief e the fact was drawn 
out by the gentleman on the other side. 

Mr. SHAW. The witness misunderstood 
our question then ; it was as to the general 
threats, and not as to any particular con- 
versation. 

Mr. HOAR. State any language which 
you have heard Ware u^e at any time im- 
porting dislike^ or anger, towards the Res- 
pondent. 

ffUness. I heard bim say he thought he 
should be able to get Prescott indicted. 

Q. Did he say this angrily ? 

A. Yes, he seemed to be angry. 

Q. Have you frequently heard bim talk 
so? 

A. No, only this time. 

Q. by Mr. DUTTON. When was this 
time? 

A. I believe it was the td of this month. 

Mr. HOAR. If the Managers mean to 
ask when this animosity commenced, I would 
inquire of the witness, whether he has not at 
any former time hearditim make use of angry 
expressions ? 

A. I have heard him use threatnings and 
hard words against the Respondent at other 
times. 

Q. by Mr. WEBSTER. What language 
did he use ? What did he say he would do 
with him ? 

A. I can't recollect the exact words, but 
he seemed to be angry about the judge's hav- 
ing sued him. 

Q. When did you first hear him hold 
this language ? 

A. It was about a year ago that tbe first 
of these conversations took place — and twice 
since that I have heard him talk about it ; 
once in July or August last and then again 
in thb present month. 

Q. And what did you hear him say was 
the cause of this anger ? 

A. It came from his having been sued by 
the judge. 

Q. by Mr. HOAR. Was there any oth- 
er cause ? 

Mr. DUTTON. We object to that ques- 
tion. You are not te go into tbe cause of H 






the anger. ^ We have nothing to do witk 
that. 

PRESIDENT. Both parties seem to 
agree as to what the rules of law are, and 
both seem to be trying to get over them. If 
you both waive the law, it is very well. 

Mr. HOAR. ' May we not be permitted 
to show the cause of Ware's animosity a- 
gainst the Respondent ? 

PRESIDENT. The line is very clear. 
Any general hostility may be shown, but not 
the particular facts from which it was deriv- 
ed. 

Mr. HOAR. We shall Uke the direction 
of your honour, without putting the honour- 
able court to the trouble of a vote. 
Cross examined. 
Q. by Mr. LELAND. When was the 
first time you heard him talk about indicting 
the Respondent ? 
A. The second of this present month. 
q. by Mr. DUTTON. How long have 
you known Were ? 
A. Five or six years. 
Q. Where do yju live ? 
A. I live in Sherburne. 
, Q. Does Ware hold the office of Colonel 
in the militia of that place ? 

Mr. WEBSTER. That surely b not a 
pertinent ques tion. 

Mr. DUTTON. What is his general re- 
putation for veracity ? 

Mr. WEBSTER. No sir, I must object 
to these questions. 

Mr. DUTTON. Then I must insist it is a 
question I have a right to ask. 

PRESIDENT. What was tbe questioB 
put? 

Mr. WEBSTER. The Hon. Manager 
asks, sir, if Ware was a Colonel in' the mi- 
litia. 

Mr. DUTTON. I wished to inquire into 
Ware's general reputation ; but I withdraw 
the question. 
Mr. Fiake was called. 
Q. by Mr. HOAR. Is this [showing 
a paper] the statement of the regular fees, 
according with the original papers in La- 
kia's case ? 

A. It is, as far as the papers appearing in 
the case iustify. The whole amount is |S4, 
67 ; which includes the following items — th« 
petition for administration, decree, bond, let- 
ter of administration, order ef notice, war- 
rant of appraisal, oath, triplicate notices ; 
for these tne charge is J)3,60 ; $\fii for the 
judge, and f 1,9$ for the register. Then there 
is the affidavit of notice given, petition to 
sell personal estate, decree thereon, warrant 
to the administrator to>sell personal estate, 
blank account for sales made, the inventory, 
say seven pages, the record and copy there- 
of ; then there is the list of debts, allowance 
thereof, petition for leave to sell real estate, 
the judge's certificate thereon, bond to appro- 
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priate proceeds, oath, oertifioace of oatb, affi- 
davit of notiet, account of sales of personal 
•state, decree thereon, administrator's ac- 
count, say ten pages, certificate of balance, 
decree of distribution, copy and recording. 
PRESIDENT. Do you mention in your 
statement the fees provided (br by law or by 
praetice, or both ? 
Mr. HOAR. Both, your honour. 
PRESIDENT. Please to state then bow 
it is with each item. 

MR. HOAR. That is the difficulty— to 
find out what is provided for. 

Mr. WEBSTER. We know not, may it 
plea!le your honour, bow that fact is to be 
proved by a witness. And thus we are con- 
stantly embarrassed. The hon. Mai^agers do 
list choose to state what the law is ; and wit- 
nesses cannot prove the law. The Respon- 
dent knows not from the honourable Mana- 
gers of what he is accused ; nor froq^ the 
Hon. Court by what law he is to be tried. 
The fees which are exhibited in this state- 
ment are made up in part from the statute 
and in part from the usage, which if not 
conformable, is at least not contradictor 
ry to the statute. We have endeavoured to 
show such a usage in other counties than the 
county of Middlesex ; and we have not be^n 
permitted to do it. When this species of 
court was first established in this country, it 
was a prerogative court. The judge of pro- 
bate was a surrogate : — He derived his au- 
thoiity from the Ordinary. All the functions 
of the court — all its habits and modes of 
procedure were drawn directly from the ec- 
clesiastical courts at home. Long pefore the 
existence of any fee-bill, fees were taken for 
duties in that court, precisely as they Were 
in the English ecclesiastical courts from which 
it was derived. Such we supposed to have 
been the usage. Such had always been the 
usage. And that we supposed to have be^n 
contitnied down to the present time. This 
goes to make out the legal right of the Res- 
pondent to take fees for services not enume- 
rated in the fee-bill. We mean to show, 
therefore this ancient usage which has exist- 
ed from time immemorial, as bearing direct- 
ly on the charge of wilfulness and corruption 
against the Respendent. We believed this 
to be a case depending wholly upon usage. 
On this very statute now in question — this 
very fee bill — the supreme judicial court in 
this very state have decided that evidence of 
usage is admissible. We are entirely at a 
loss to know what the honourable court con- 
sider the question in this cftse. We wish to 
follow any indication of opinion that the 
court shall please to make. If the court will 
intimate an opinion that the taking of any 
money for any service not authorized by the 
Matut'0 was illegal, then we give up the case. 
The Respondent stood convicted eight and 
forty houi's ago. But if on the contrary, th^ 
9 



court are of opinion, that he cannot be con- 
victed but on a broken law, thea we call up- 
on the honourable Managers to point out that 
law. If there has been a breach of the 
law, let it be shewn. But if the usage of the 
Respondent, in common only with all the 
other judges of probate thai ever existed, be 
allowable, if it be not forbidden by any law, 
thea you cannot condemn him ; and we are 
at a loss to conjecture upon what possible 
ground the late silent decision of this hen* 
ourable court was founded. 

PRESIDENT. It was the intention of 
the court to intimate to the Managers thai: 
they must at sometime show us what is the 
law IB regard to probate fees. 

Mr. WEBSTER. We feel somewhat 
relieved, sir, by that intimation of the court ; 
and we apprehend this will be a leading case 
on the subject. 

Mr. HOAR then read over the list of pa- 
pers in Lakin's case, with Mr. Fiske's state- 
ment of the usual fees ; and remarked that 
the amount of j)l24,67 was exclusive of the 
fees paid to the court of common pleas for 
the license to sell the real estate, and exclu^ 
sive nf either of the guardianship cases. It 
will be found that the whole sum received 
by the Respondent, including the |i8,75 which 
he paid into the common pleas, was not ^36, 
but |[S5,S4 ; when according to Mr. Fiske's 
calculation, supposing he has all the data, it 
should have been ;f S3,4S. 

In relation to the 14th article Mr. Hoar 
read a certificate from Abraham Bigelow, 
Clerk of the Court of Common Pleas in the 
county of ' Middlesex, that at Concord, on 
the find Tuesday of September, 1816, an 
action was enteted by Samuel Hopkins vs. 
John Walker and others, and that James 
Prescott appeared as attorney for the defen- 
dants ; that the action wa» continued two 
terms, when the death of John Walker, one 
of the defendants, was suggested on the rec- 
ord, and the action was continued again, 
and abated at the next term. This Mr. H. 
said was the case,respecting the entry of which 
the witness doubted. 

Mr. Fiske was called ag^in. 

a. by Mr. FAY. I would ask what part 
e charge in Lakin's case goes to the 
judge, and what part to the register, in each 
Item ? 

Witness, For the administration charge 
ofSS,60, 1 have already stated that 51,65 
goes, to the judge, and 51*95 to the register. 
This 53^60 is the whole charge for all the 
papers of adnihiistration ; but I cannot state 
the particular items of which it is composed. 
The most of the papers are not provided for 
in the fee-bill. When I came into the office 
of register, I found such a chaxge usual, and 
I followed the usage, bat I never could as- 
certain what part of the' sum went to each 
item. 
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PR£StDENT. The Court do not with 
to interfere with the arrangements of the 
Hon. Managers ; they may choose their own 
hour ; but the Court have expected that they 
^woiild present some vieiv of the law, and the 
defence manifestly laboiirs under embarrass- 
ment on account of the law's not being stat- 
ed on the part of the Commonwealth. 

Mr. LELAND. May it please tke Hon. 
Court, it has always been our intention to 
state the law on which we rely. , We thought 
it improper however to do so Wil all the 
facts^ were in tl^e case. If the counsel for 
the Respondent have gone through their ev- 
idehce, we %vill proceed. 

Mr. WGBSTER. We can neither tell 
what our evidence is^ er ought to be, until 
we know what course the Hon. Gentlemen 
mean to ta^e in regard to the law. 

Mr. LELAND. We mean to stand first 
on constitutional groand — on the simple tejtt 
yf the constitution, which empowers this 
Hon. Court to try the officers of this Com- 
monwealth for in tseonduct and maladminis- 
tration in their -several offices. We charge 
ttie Respondent with misconduct and malad- 
ministration. We prove certain foots ; and 
we say that thesefncts make oat the miscon- 
(iuct and maladntinistration alleged. In ad- 
vening to these facts, with ifelation to the le- 
gal orime contained in them, the mind is 
naturally brought to view the subject in a 
double aspect ; first with regard to the legal- 
ity of the Court, and secondly with regard to 
the amount of fees» The subject of the fees 
may again be distinguished into those taken 
by the Respondent '^r probate services, and 
those taken by him as counsel. As to that 
part of the subject which relates to probate [ 
fee*, we atand itfon the fee-bill ; believing 
that the legi»lat«re intended to prcrvide ibr 
all necessary services such ccmpensation as 
was tbone.bt proper. Here is a duty provid- 
ed, and a fee fixed by statute. We insist 
thwt no other or greater fee can be taken. 
We do not mean to say tha^ if there be a 
wsage in thecounty of Middlesex, a usage 
which existed \mor to the Respondent's 
coining into office, and into which the Resi> 
pondent has incaiithnisly slipped, that that 
may not take something from his criminali- 
ty. But if there be sueh a usage, it is for 
him to show if. It is enough for us to say 
the fee- bill is onr law ; and we give tfle Hon. 
Gentlemen notice, that we shall adhere to it. 
It is enough for us to show, that the fee-bill 
has been violated. If the Respondent en- 
deavours to jifstify himself under a usage, 
tiie Court must decide how far that excuses 

he transgression. 

Mr. WEBSTER. The learned Manager 
has been extremely fair— extremely candid 
in his exposition of the law ; as we expected 



period. It giv«s us an entire new view of 
the Responileiit's case. The learned Mana- 
ger stands on the law ;^of course ; — we pre- 
sumed so. He tells us it is enough for bin t» 
show a broken law ; and if the Respondent 
can show a justification, it is for him to do 
so. Though there may have been a breach 
of the law, yet if there have been an ancient 
usage, into which the Respondent may have 
inadvertently slipped, he may show it. So 
we thought. So we have endeavoured to 
prove* It wai with this view that we under- 
took yesterday to prove the usage of this 
county ; and of oth«r counties. This was the 
only course for uSr We could not justify 
the Respondent by his own . usage in other 
cases. \ye 'should have met with a severe 
rebuke from the Hon. Managers if we h<id 
undertaken to do so. We coujd not prove 
I the pre-existing usage of th^ V^^iiiity of Mid- 
dlese|. The Kespondent's predecessor in 
office is dead. The highly respectable and 
venerable man who was his ri^iSf er, is now 
an ancient man, stricken with $e inftrmities 
of age, his mind decayed and broken.; we 
could not call him to establi^ih tbe ancient 
usage of that county. We know of no other 
person whom we could call to testify on that 
point. We were therefore obliged to show 
the present usage of other counties. We 
thought it more reasonable^ we thought it 
would bo more satisfactory to t^e ifon. Sf an- 
agers, to show the usage of any'other county,, 
and of all the other countiee'inthe Common- 
wealth, than to show the usage of the Res- 
pondent's own county — a usage which might 
have been said to have grown up under hia. 
own administration. In the case which was 
cited by one of my learned associates, the 
usage of a particulac county was permitted 
to be shown. ^ fortiori we thought we 
Blight be permitted to show the usage of 
the whole ^ tate. The particular usage ta 
which I refer, is that of taking fe^s foe 
services not provided for in the statute. 
Now that this exposition of the law has becB 
given, now that the Hon. Managers havet 
stated the grounds on which they mean to 
proceed, I wish to know if there is not an 
entire new field open to our inquiry ; and 
whether the opinion of this Cout^ ot^ght not' 
again to be taken on the admissibilit^of our 
evidence. With the leave of the Hon. Court, 
the Respondent's counsel will retire for a 
few moments, for the purpose of consultation 
j ^ tha course now to be pursued. 
i Leave was granted, and the Respondent 
retired with his counsej for about twenty 
minutes. 

On their return Mr. WEBSTER said, 
that they were all of opinion that the groi^nd 
taken by the Hon. Mat)agers presented a 
new case for the introduction of evidence. 
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^•nt for the Respondent to show what the 
general osage had been before and since he 
eame into office, as to the taking of fees for 
services not mentioned in the fee-bill ; and 
secondly, if the decision of yesterday should 
be construed to have shut out all inquiry in- 
to the amount of fees taken for particular 
services in other counties, whether the Res- 
pondent may not be permitted to show the 
practice of other counties in regard to the 
issuing of papers not mentioned in the foe- 
bilK He added, that the counsel for the Re- 
spondeni had no wish to go into any argu- 
ment on these motions, unless specially re- 
qtihred to do so. 

The Presideni directed the counsel for 
I ha Respondent to reduce these motions to 
writmg. 

Mr. HOAR said that while his colleague 
was reducing the Respondent's motions to 
writing, he would take that opfiortunity to 
introduce some further evidence oh the 8th 
article. He had considered that article to 
have been put out of the case by the Hon. 
Managers, but he now understood it was oth- 
erwise. 

Joaiah Crosby called. 

Q. by Mr. HOAR. Did you ever pay 
J^idge Prescott any thing as counsel ? 

A. I hever employed him as counsel. I 
paid him $% — what for, I cannot eacaaly say. 
But it was added by the judge to the foot of 
iny account as '* for assistance.*' 

Q. by Mf. FAY. He demanded it of you? 
^ A. I do not know. I paid it to him. It 
was added to my account. 

The counsel for the Respondent read the 
motions when put into writing, as follows, viz: 

1. ''And now the counsel for the Respondent 
move, that, in order lo rebut the charge of wiifal 
and corrupt misconduct, they may be permitted to 
pix>ve, that, at the time of the Respondent's ap- 
pointment to office, there did exist, and continaal- 
ly siace has existed, in the probate offices of the 
•evenil counties iji this Commonwealth, a practice, 
accordin(^ to whtch,^ in cases of application for ad< 
ministration, certain official papers are prepared 

and executed, and certain ouctal acts done and 
performed, which are not particularly enumerated 
in the statute caUed the fee-bill, a«id fees paid 
therefor, and to shov*- the usual amount of such 
(iees." 

2. *^ And now the counsel for the Respondent 
meve, that, in order to rebut th6 charge of wilful 
and corrupt misconduct, ihey may be permitted to 
prove y that at I be time of tlie Respondent's ap- 
pointment to office, there did exist, and centinnal- 
ly since has existed in the probate offices of the 
several counties of this Commonwealth, a practice, 
aecordiD|( to which, in cases of application for ad- 
ministration, certain official papers are prepared 
and executed, and certain official acts done and 
performed, which are not particularly enumerated 
in the statute of the Commonwealth, commonly 
called the fee-bill." 

Mr. SHAW, Mr. President, the propo- 
sitions now offered by the learned counsel 
for the Respondent, seem to be a renewal of 
the motion which this Hon. Court yesterday 
deeideU could not be maintained. "We . 



I hold, and must hold, that the usage sH 
other counties dees not make the Respond- 
ent's conduct legal, and that evidence of 
such usage is not admissible ; and I cannon 
but express surprise at the repeated efibrts 
of the Respondent's counsel to introduce tliis 
evidence. We feel sorry for the suggestion 
which has fallen from the President, that the 
course pursued by the Managers, in the con- 
duct of the impeachment, has not been such 
as was expected by the Hon. Court. We 
were under the direction of the Gourt ; we 
had no tiispoaition to withhold our grounds. 
We had supposed it to be the most eonven* 
lent way shortly to introduce the prosecution 
by a general opening — to get in the evidence 
in support of the articles, and in the defence, 
and then to state our general views of tlie 
law. 

The evidence now proposed to be introduc- 
ed by the Respoivdent's coimsel, we consider 
as inadmissible for several reasons. We con- 
sider the fee-bill to be the regular standard 
by whieh all oifllcers, and especially judicial 
officers are to be governed. Where that sta- 
tute gives such a sum to the judge for grant- 
ing letters of administration, it is the only 
fee he can take. One of the grounds on 
which the learned counsel attempt to sup- 
port their motions, is, that where there are 
certain services necessary, whieh are not 
provided for by the statute, the judge may 
lawfully take a reasonable compensation for 
performing them. But there is another view 
of the case. If to some services the statute 
has affixed fees, and for others which are ne- 
cessary, no fees are provided, it may well be 
supposed that the legislature intended that 
these services should be performed without 
particular compensalion ; and when an office 
is created, andcertain fees allowed for certain 
services, that then the aggregate of these 
fees is to be the compensation, and the officer 
must perform the other services, or any new 
services, without additional compensation. 
But supposing it otherwise, then such fees 
only as are usual must be taken, and the 
usage most be of that county only in ^\\\^ 
they are taken. The whole argument yes- 
terday and to day goes on the ground, that 
the statute tefcrs only to th^ papers mention- 
ed in it. But we e;o iarthir, and show that 
the Respondent has iti every one o< these 
ca^es, charged more than, sitting in his own 
county, he has usually done ; and we say 
that this departurelrom his own usage, is a 
proof of a corcupt motive. 

There is also another ground on which we 
support this prosecution. I shall confine my 
remarks to the first article, although they 
will apply to some of the others. All the 
fees mentioned in thp first article* were tak- 
en at special courts. If we show these courrs 
to be illegal, takin<r any fees at all is of course 
illega! ; atKd more esne^^'mllv taking additiei)* 
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id ftes» In diift iri«w it becomet neoesnry 
to tiM|uirei into the nature and conttitutUn of 
prolMte courts. The Raspondent professes 
proHrond astonishment, that tlie legality of 
the special courts holden by htm has been 
questioned. It is my intention to go into the 
hiatOTy of probate courts, in this Common- 
wealth, and I may as well cite authorities 
now, as at any other stage of the proceed- 
ings. We consider the office of the judge 
of probate aa one of the highest dignity and 
importance. It is an office of great respon- 
sibility. It requires a higher degree of purity 
and integrity than any other courL It is dif- 
ferent from courts of common law. In those 
courts there are parties, attorifies, jurors pre* 
sent, to watch the judge as well as each oth- 
er, and it is impossible for him to act impro- 
perly withour publicity. But the judge of 
probate exercises a paternal jurisdiction* He 
has the care of the important righte of wi- 
dows and orphans, and of those whom tbe 
Ipss of reason has rendered incapable of 
protecting themselves. I do not agree to the 
distinction, as to the amicable and conten- 
tious jurisdiction of the judge of probate. 
There is no such distinction. All cases be- 
fore him affect different parties, but in almost 
every act done tx parte the judge alone re- 
presents the absent party. The distinction 
between the amicable and contentious juris- 
diction was borrowed from tlie ecclesiastical 
courts of Great Britain, and is not applica- 
ble here. There the jurisdiction between 
party and party was usually delegated by the 
bitthop to persons acquainted with the civil 
law. A different person attended to the am- 
icable jurisdiction, which embraced things 
only of voluntary or spiritual jurisdictbu. 
[Mr. S. cit^s 4 Co. Inst. ^7. respecting the 
court of Audience.] 

Mr. WEBSTER. That is net a court for 
granting administration on estate^. 

Mr. SHAW. That is true; I cited the 
passage to illustrate the distinction between 
amicable and contentious jurisdiction. In 
the laws of this Commonwealth, we find the 
attftntion of our ancestors was very early 
turned to the subject of probate courts. lu 
the year 1639 provision is made, *' that there 
be records kept of all wills, administrations 
and inventories," Anc. Ckariera, 43. By a 
law of 1649, the county courts are to exercise 
probate jurisdiction. This statute enacts pen- 
altiesi, if any executor nominated inan^ will, 
shall not, at the next court of the county, 
which shall be above thirty d»ys after the 
decease of the party, make prubate. ^c. or 
i^hall not leave tbe same to be recorded by 
the recorder or clerk of that county court, 
fcc. ibid. ^04. We hold that the presence 
of a register, or recorder, or clerk, is neces- 
sary to constitute a coi>rt. The very idea of 
a court implies that a record should be kept. 
I am net going into the distinction of courts 



of record, and eourtsnot of record, but sever* 
al statutes both in England and here, have. 

£roTided that records be kept in courts of pro* 
ate, and pointed out the way ; a register, re- 
corder or clerk is essential ; a probate court « 
cannot exist without one. In 1652, it is pro- 
vided that it shall be lawful for any two ma- 
gistrattif with the recorder, or clerk of the 
county court, meefttig' td^etter, tc/allow of 
any will, &LC. grant administration, &lc. and 
the recorder or clerk snail inform the rest of 
the magistrates of the county, at the next 
county court, of such will proved, or admin- 
istration granted, and shall record the salkie. 
Ibid. 204. In May, 1685, an additional law 
provides, that the magistrates of each county 
court shall have full power and autherity " as 
the ordinary in England,'* to summon exeeu- 
tors to account, fee ibid £05. To show the 
nature of this jurisdiction, here is a direct re- 
ference to the ordinary in England. In Oc- 
tober of the same year, another law was 
passed, with more ample and specific provi- 
sions, containing the same clause, *' as the or- 
dinary in England." ibid. 206. Both the 
last laws allow an appeal to the coutt of as- 
sistants, and a trial by jury in matters of fact. 
Sueb was the state of this court under the 
Colony laws, until the charter of William 
and Mary. By the charter itself the gover- 
nor and council are to exercise probate ju* 
risdiction. There are several acts passed soon 
after the charter, which recognize the exis- 
tence of courts of probate. Probably the 
business was done by a sort of surrogate, but 
no doubt ike courts were organized some- 
thing as they are now, except that an appeal 
was so be made to the governor and ceuncik 
Under our present constiiution likewise, an 
appeal lay to the governor and council, until 
the legislature transferred the appellate ju- 
risdiction to the supreme court. 

With regard to holding probate courts at 
fixediimes, numerous laws have been passed 
on the subject, from 16S9 to the present day. 
The province law of 1719, says that the 
judges of probate '^ shall have and hold cer- 
tain fixed days for the making and publish- 
ing their orders and decrees,** fee. t&t^. 4S7.. 
This provision was considered to be of so 
much importance, that a similar one was in- 
serted in the constitution ; Ch. 3. ^rt. 4. — 
which is soon after repeated in the statute of 
of March 10, 1784. 1 Mass. Laws, 187. 

With respect to the necessity of the regis- 
ter's being present at probate courts, I would 
refer to the act for estHbiishing probate courts, 
passed March 1£, 1784. 1 Mass. Laws, 155. 
The second section provides that there shall 
be a suitable person appointed register, who 
<ihall be sworn, fee. *^and in case of thedeath, 
sickness, or necessary absence of the re- 
ti^ister, it shall and may be lawful for the 
judge of probate to nominate and ap- 
point some meet person to o£5ciate as a reg- 
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ister, to be sworn as aforesaid, until tbe 
standing register shall be able to attend his 
duty or till a new one shall be appointed," 
&c. By a subsequent statute, registers of 
probate are required to give bonds *'for 
Keeping up seasonably and in good order 
the records of the same court/' Stat. Feb. 16, 
1787. Sec. 2. ibid. S60. 

Varioiu statutes have been passed for fix- 
ing the times and places for holdine probate 
Qourts in the different counties in the Com- 
monwealth. The law of Mar. 7, 1806, for 
fixing the times for the county of Middlesex, 
is referred to by the Respondent in his an- 
swer, and be relies for his defence on the 
construction, which is to be given to that 
part of it, which provides, that when it shall 
appear for the general benefit of individuals, 
the judge may appoint other times and pla- 
ces, Stc. by gtvmg public notice thereof or 
notifying all concerned. By the statute of 
Feb. 24, 1818, the list general act on the 
subject of probate courts, the provision of the 
constitution is re-enacted, that the judges of 
probate shall have certain ^* fixed day ." k,c. 
This act went into operation from ai'l after 
the 1st July, 1818. It is alleged somewhere 
ici the Respondent's answer, that the court 
of probate is a court always open. B the 
constitution and the laws say, that these 
courts shall be holden at fixed times and 
places, or at times fixed by the judge and 
made public through the county. It is no 
matter whether they are called iermSj or not; 
but they must be fixed times. This last 
statute enacts also that *' all orders and de- 
crees of judges of probate, shall be made in 
writing and duly recorded." We consider 
the presence of the register or recording of- 
ficer essential to constitute the court. Tlie 
law considers it so essential, as to provide 
that if he is accidentally absent, tbe judge 
may appoint a temporary register. The. ne- 
cessity of a register is here implied in the 
strongest manner. It is of the utmost im- 
portance to have true and correct records in 
the probate office. The whole property of 
the community, both real and personal, pass- 
es throu^rh that office. The register is to 
make the record, and it is his duty to know 
and see how the business is done. The Re- 
spondent says simply that the special courts 
were holden for the convenience of the par- 
ties. Is this sufficient to bring the case with- 
in the statute, if no register was present? 
We say that in the case of Tarbell, for in- 
stance, there was no court, and if the title to 
the real estate sold under the license obtain- 
ed by him were to come in question in a 
suit at law, we should contend that there 
was no court and that the sale was void. 
On this subject, I will read a passage in 
bishop Gibson's Code of Ecclesiastical Law. 
One of the canons of 1603 declares; — 
" No Chancellor, &c. or any other person using 
occJesiutical jurisdiction whoever, shall speed 



. aojr judicial act either of contentious or voluntary 
jnrisdiction, except he have the ordinary register 
of that ceurt, or his lawful deputy ; or if ne or they 
will not or cajinot be present, then such persons as 
by law are allowed in that behalf, to write or speed 
the same, under pain of suspension." Cod. Jur. 
Ecclcs. 996.* 

It is not my intention, at present, to com- 
ment at large on the danger from the irreg- 
ularities of such a practice. It is sufficient 
now for us to say, that-^the proceedings at 
the Respondent's, office in Grot on were noi 
had at a probate court, that he had no righ( 
to take any fees there as judge, and tHat in 
so doing he is guihy of maladministration in 
office. 

Mr. WEBSTER. If there was no court, 
then there were no fees taken by the Re- 
spondent as judge. 

Mr. SHA w . He took them as fees of 
office. 

Mr. WEBSTER. How could he take 
office feei if not acting in an official charac- 
ter.^ 

Mr. SHAW. The fees were unlawfully 
taken and under color of office. The Re- 
spondent professed to act as judge of pro- 
bate. He certifies as such. To legalize 
the court, it is necessary to show, either pub- 
lic notice, er notice to all concerned. The 
statute, after mentioning particular occa- 
sions for holding special courts, goes on in 
more general terms. We understand that 
the statute provides for cases of necessity, 
and that tbe more genera] words mean some 
important emergency ; and we shoutd stip- 
pose that no court would be holden under 
the statute without notice to the register, and 
all parties interested; nay, public nottre ; be« 
cause there may be parties not known.—* 
Suppose while a court is holding in private 
at Groton, and a letter of administration is 
granted, a will is filed in the register's office 
transferring the property — how is it to be 
known who is interested ? The constitution 
and the whole course of the statutes show 
that fixed times and places are required to 
guard agninst irregularifies of this kind. 
Now shall proof of usage be gone into, to 
show that the foes taken at these irregular 
courts were legal ? There is no case of ex- 
tortion charged, in winch it is not proved 
that the Respondent has taken a larger sum, 
than he himself has usually taken at the reg- 
ular probato courts in his own county. In 
the Respondent's answer to the first article, 
he stntes that the ^5,58 is two dollars more 
than the regular fees of the regular probate 

* ** This," the bishop observes in a note, " is nc- 
eor ng to the rule of the nncient Canon Law: Qut" 
niam contra faUam assertioneminiqtdjitdicis, innocen^i 
litigator quandoqm nan potest veram ntgationan pfo- 
bar*^fyc. stattsimus tU iam in Ordinarin Judieu) quom 
in Extraordinario^ Judex semper adhibeat out puhli- 
cam, f^. persommt ^. out, fyc. quiJidcHUr Mniversa 
Judicii acta comeribantt ^. tU ri super procesm Jw 
dicis fwrit ntborta con'entio, per hoc possU verUm 
dedirari;** $-«. 
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court ; and however small the excess may 
be, it is erideHce of CQrruption. If there is 
«fly charge for taking the usual fee of the 
county, I am not aware of it, and no usage 
of other counties can have a direct or indi- 
rect tendency to prove the innocence of this 
party. The evidence now proposed to b« 
ofiered is therefore inadmissible^ 

Mr. Webster rose to reply, but the court, 
on motion of Mr. Varnum, adjourned at 20 
minutes past 1, to half past 3 in the after- 
noon. 

AFTERJsrOOJ^. 

The usual messages between the two 
Houses were communicated by^Mr. Brooks 
OH the part of the Senate, and Mr. Wade 
on the part of the House of Representativesi 

The Court was opened at 25 minutes be- 
fore 4 o'elock. 

Mr. DUTTON. I wish to make a few 
remarks, Mr. President, in relation to the 
admission of this evidence, before the learn- 
ed counsel for the Respondent makes his re* 
ply to the objections which have been aJready 
urged. The Managers yesterday objected 
to the introduction of this testimony, that it 
was not pertinent — that it was not relevant. 
It has been intimated that we have changed 
the ground of yesterday. The learned gen- 
tlemen have misapprehended us. We have 
neither changed, nor surrendered, any part 
of (ha ground we then assumed. We still 
maintain all the objections we then urged ; 
and we think the present motion i« lisible to 
the same objections as the one offered yes- 
terday, and Uiatit should meet with the same 
result. It was contended yesterday, by 
the counsel for the Respoi>denT, that the 
point in this case had be^n decided by the 
Suprem^ Judicial Court, in the case of the 
Commonwealth vs. Shed, 1. Mass, Term 
Rep. 229. It is there said, " It being agreed 
by the counsel on both sides, that the usage 
in this county (Middlesex) b^d been uniform 
in taxing that sum in the fees of officers who 
collected executions," the court said,**tliatas 
it respected that part of the sum received by 
the defendant, the fact would not evince 
a corrupt intention, and therefore would 
not bring his €.ise within the statut,^" 
&.C. The point was not whether they should 
introduce evidence to show the usage ; both 
parties agreed that the " thirty cents'* had 
been uniformly taken. The . court did not 
decide that evidence of the usage should 
have been admitted, if the parties had not 
agreed that there was such a usage ; but the 
judge charged the jury, that this being ad- 
mitted, they migiit consider it as going to 
rebut the presumption of corruption. The 
present is a difTerent case. Here there is no 
agreement. Were this an indictment for 
taking the fSfiO for granting#<hninistration, 
the question might arise, whether testimony 
of tlieusajge of hi* ojvu county, should be 



admitted, to rebt|t the presumption of a cor- 
rupt intention. We only said, in the morn- 
ing, that the usage of his own eounty might 
be shown. It was never intimated that evi- 
dence of the praetice of other counties could 
be admitted. No such thing. We have not 
charged the Respondent in any cas» with 
taking merely the j|l3,60 according to his 
own usage — we have charged that he took 
more in every case, than the usage of bis 
county would justify. Suppose the practiet 
in Middlesex had been uniform, and tho Re- 
spondent had fallen into the custom which 
he found prevalent ; in that case it would 
have been proper to inquire if the presump- 
tion of corruption might not be rebutted by 
showing this custom. In the case cited, tlie 
agreement was, that the usage was uniform 
in the county where it occurred ; but, in the 
present, the Respondent himself maintains 
that there is ne usage, no uniformity. What 
use is there then in attempting to prove a 
usage ? We have heard of the miscoQstruG- 
tion of statutes ; the ground assumed is, that 
there is no law — that every judge must make 
a law — that every one must make a com- 
pensation for himself— that there is no stat- 
ute in the case. The question is, icvhether 
this evidence is pertinent to the case before 
the court. We contend that it is not — that 
it does not make jut their case. The Res- 
pondent cannot justify his illegal practices 
by the usage of another court. 

Mr.W£BSTER. Happily the motion 
before the Hon. Court Is in writing. Noth- 
ing is easier than to understand it ; it needs 
but to be read. I do not intend to make 
any answer to the several incidental topics 
introduced this morning by tl)e Hon. Mana- 
gers. I shall forbear at present to say a 
word on the general question of tlie legality 
of these special coiurts. I shall come direct- 
ly to the point. As the articles charge tlte 
Respondent witli taking corruptly too great 
fees, and, as the learned gen^emen have 
shown that certain services, not mentioned 
in the fee-bill, have always been performed 
at the probate court in Middlesex, and fees 
taken for the same, they have themselves 
placed the case upon the ground of usage. 
This is a part of the case proved by thern. 
They maintain their chaiges on showing 
tlie Middlesex usage. fVe have proved no 
custom of Middlesex. How does it apt)ear 
that the sums taken (pr granting letters of 
administration were too much, but by com- 
paring them with the ;f3,60 ? Tliey set up 
a usage to convict the Respondent. They 
say you have taken more than the usage of 
the county allows. Now if they can prove 
a usage to convict him, the question is, 
whether we may not shew a usage on f ha 
other side to acquit him. I cannot see why, 
if the usage of Middlesex is set up, that of 
other counties inny not be ; if the pai ticuJaiE 
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TiM{e of his county, a fortiori the general 
usage of the whole Commonwealth. We do 
not choose to stand upon the usage of the 
county of Middlesex, and allow the Hon^ 
Managers td say to the Respondent, you are 
proving your own law — it grew up under you. 
The question is this, is it competent for the 
Respondent, in order to rebut the presumption 
of acting corruptly, to show that othef judges 
of probate have done the same thing — to show 
that when he came into office,there was a sim- 
ilar usage established, not as to the amount,but 
in principle, in other counties. I say we may 
prove the usage of other counties. This is 
strictly legal. I contend that the authority 
cited is in point. There are other authori- 
ties. The whole analogy of the law is ia 
favor of this position. In criminal actions, 
there are many cases where tiie crime is im- 
plied by law in the act itself, such as mur- 
der and arson. There is another class of 
cases in which the whole foundation of of- 
fence is in the intent — which is to be proved 
— as perjury, bribery and extortion. Take 
the case of perjury for instance \ — no one 
commits it who does not swear falsely and 
wilfully to a material fact. The charge 
therefore must state that he swore falsely — 
ill a court holdeu according to law — that is- 
sue was joined — that the fact was material — 
and that he knew he was swearing falsely. 
Either of these averments the party may re- 
hut, and without proof of all of them he is 
acquitted. In all cases there must be an a- 
vermenc of the facts that constitute the 
crime ; and if the crime consists in the intent, 
that must be shown to be corrupt by the facts 
and circumstances attending the transaction. 
It is not enough to aver that an act was done 
wilfully and corruptly, but the fac^s must be 
Slated, with an averment of the corrupt in- 
tent. But if the facts stated are on the face 
of them indifi^rent, putting in the words cor- 
rupUy and t0i(/u% -merely does not make 
the charge substantial. No case ever exist- 
ed, in which the admission of the facts ad- 
mitted the " wilfully and corruptly ,** as stated 
in the forms, or in which any thing could be 
proved that was not stated. The books of 
common law do not instruct us as to any 
such case. If it were so, there would be an 
end of all motions in arrest of j\idgmenr^ an 
end of all cases of demurrer. It happens 
however that in the case of impeachment, 
there has been a decision in the highest 
court of impeachment in the country from 
which we have derived this mode of trial, in 
which this very point was determined. I 
refeito the trial of Warren Hastings. It 
was said by the Managers in that ease, that 
, the word ** corruptly" would permit them to 
show facts not charc^ed ;but the doctrine did 
not pass current. With your donors* leave, 
I will read a passage from the report of the 
trial. 



PRESIDENT. Do you read it as an 
authority, or by way of argument? If you 
oflfer it as authority, I must take the sense of 
the Court upon its admission. 

Mr. WEBSTER. I read it as I lead de- 
cisions of the English courts of common law 
before our common law tribunals. 

PRESIDENT. The English decisions 
made since the revoltition are not binding 
here as authorities. 

Mr. WEBSTER. I do not read them 
as such. I read them as I should in ordina- 
ry courts of justice, As proof of what other 
learned men have thought on similar occa- 
sions. 

M r. W. reads — 

" Mr. La'v objected to tfie production of any 
evidence of cruelties which were not in charge,*'^ 
&c. 

** Mr. Bnrke contended that for all the ends for 
which the Managers wanted to prove acts of cru- 
elty, the Coinaions had sufficiently charged thera. 
The charge stated that cruelty was a necessary 
consequence of the new sv^teai introduced by Mr. 
Hastiirgs" ; he. '* The charge further stated that 
Mr. Hastings himself was aware that op{)res8ioii 
must necessarily arise from a s}'8tem that should 
adopt the letting of iaods for one year; and that 
notwithstanding this his own opinion he had estab- 
lished the very system of which be knew oppres" 
swn must be a nreessary consequence." 

** After some further aKgiinient on this subject, 
the counsel persistiag in their objection to the ev> 
idence rec}^nired, and the Managers persisting in 
their requisition for ihc production ef it, the Lords 
withdrew to the chamber of parliament t«iake iq- 
to (;onsideration the argument on both sides." 

'* In less than half an hour their Xiordsfaips re- 
turned K> Westminster-hall, and then the Lord 
Chancellor informed the parties concerned, that 
the House had rejiolved— That it waA not compe* 
tent.to give evidence of the cruelties of Deh^ Sif^gr 
the same not l>eiog charged in the article then an. 
der consideration." Trial of Hastings^ Part 3, 
ji. 54. 

Again. *' Mr. Anstruther naintalncd that as the 
charge stated that Mr. Hastings had acted eorrvfitty 
in abolishing the protincial boards, and substituting 
in their stead a general committee of revenue,, the- 
Mauagers were at liberty to give in evidence every 
circumstance which dould prove c^mpi motives 
for the measure.'* 

^The Lord Chancellftr observed that if an art» 
in its nature indifferent' or hcatmiess^ was stated as 
the ground of a criminal charge, the tacking of tlie 
wotu corntpt to it, could not open a door for the 
admission o( evidence of facts not stated inrfthev- 
charge.'- im.p 67. , <• ^ '' 

The Managers in the case cited w^ re not 
satisfied with the observation of the Lord 
Chaocallor — an argument was had — the 
Lords withdrew— -they pnt the question of 
the admissibility of the evidence to the judg* 
es — and the next day decided against the 
Managers. Now, sir, the Managers in this 
case have proved, not the substantive charge, 
for we admit that, but in addhiofj they claim 
the right to go into incidental circomstances. 
We say to them, if you will not adhere t* 
what is within your paper, go to all that is 
without your paper, to prove the Respondent 
corrupt ; and they say in return, that the Re- 
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spondeDt shall go to nothing to rebut the 
presumpiion of corruption. If they may go 
to facts extraneous to the charge, to convict, 
why not we to acquit ? In every case of 
bribery, extortion, perjury — every case where 
the intention constitutes the crime, every 
circumstance may be admitted that goes to 
rf but the presumption of corruption. The 
case cited from our own Reports is directly 
and positively an authority on the same 
statute which the Respondent is charged 
with having violated, that the usage m^y be 
proved. 

Mr. DUTTON. The question never a- 
rose before the Court, whether the usage 
might be proved ; but being in the case by 
the admission of the parties, the Court then 
gave effect to it of course, as they would to 
other facts, proved in evidence,' though they 
might not have admitted it to be proved, if 
any objection bad been made. 

Mr. WEBSTER. The gentleman says 
that the evidence of the usage was in the 
case by agreement of p^irties, and because ef 
this agreement the judge instructs the jury 
that the evidence of the usage was decisive, 
but that the Court would not or might not 
>bave admitted the usage to be proved, if it 
bad not been in the case by agreement. I 
would 9skf was it ever heard that evidence 
of facts, which were improper to be in the 
case, was admitted, because the parties a- 
greed to admit it ? that the judges of the 
Supreme Court could give weight to what 
was not a material fact in the case ? The 
parties agree only as to the form of getting 
in the evidence. If it ha4fio bearing on the 
case, they have no right to agree to its ad- 
missiun, and the court does nt)t regard their 
agreement; or if the evidence gets in, it has 
no effect on the case. The court would 
never make it the basis of their judgment. 
I say, here is a solemn decision of the Su- 
preme Court, that an existuig usage is a ma- 
terial fact to go to the jury, to show the ab- 
sence of a criminal intention in taking ille- 
gal fees. The fact was agri^ed, because it 
was clear and undoubted. Does a fact have 
more weight because it is admitted, than i( 
it is proved ? [Mr. W. reads from the case.] 
" The fact would not evince a corrupt inten- 
tion." What fact ? that of taking the thirty 
cents. Judge Sewall told the jury, that if 
they believed the defendant thought he had 
a right to take th^ excess charged, s^lthough 
he had not a strict legal right, they must ac- 
quit — that unless it were wUfuUy and cor- 
ruptly demanded and received, it was not 
within the statute. If a man may not show 
an honest mistake in judgment, unfortunate 
must be the condition of judges disagreeing. 
The question is the same, of taking illegal 
fees, and of giving a wrong judgment. If a 
judge is impeached, as well he may be, for 
a wilful misconstruction of a statute, is he 



not to be admitted to give in evidence what-" 
ever shows that he believed his construction 
to be right ? If a wrong judgment is to con- 
vict a judge, then every judgment reversed 
must expose one or the other of the judges 
to a prosecution. If we must look to the 
correctness of the legal opinion, then when- 
ever the judges of the Supreme Court divide, 
one or more of them must be impeached. May 
there not be such a case as an honest error ? 
And what can be better proof of honest er- 
ror, than that other men have eommitted the 
same act.' In the trial of Judge Chase, the 
question of. conformity to a usage frequent- 
ly came up ; it was asserted on the one side 
and denied on the other. One of the arti- 
cles related to the adjourning of the court. 
There was no statute authorising it, and the 
lawyers were inquired of as to the usage, not 
in one county, but of such courts generally. 
A part of the examination of Chief Justice 
Marshall was in relation to this usage. The 
whole of the fifth article in Judge Chase's 
impeachment charges the issuing a capias 
where a summotis should have gone out. 
Evidence to prove usage was introduced, and 
On the question of usage alone was this arti- 
cle argued and determined. A friend has 
furnished me with the case of Lord Chan- 
cellor Macclesfield. He was impeached for 
extortion in selling the office of the six clerks 
in chancery. He endeavoured to defend 
himself by showing that other chancellors 
had done the same. Usage was relied up-, 
on, and he was permitted to go into evidence 
to prove it ; but he failed to make out the 
usage, and was convicted. (MaccUsfield^s 
Trial, p. no,) In the trial of Lord Mel- 
ville also, who was impeached for making 
private use of certain moneys placed under 
hisbontrol as treasurer of the navy, the u- 
sages of the office were shown; though it ap- 
peared in the trial that the money had been 
used not by himself, but by his clerk without 
his knowledge. (Annual Reg, 1806.^ 

I have said that there may be mistake, and 
yet no corruption* The very forms of pro- 
ceedings in our courts of law show that the 
act complained of must be done wilfully. 
Indictments are bad on general demurrer, 
unless the aci is so stated. In all charges 
for extortion, the offence must be laid to be 
done wilfully. If it Is not laid to be done 
txtorsivdyy which implies wilfulness, the in- 
dictment is bad ; and the act must be proved 
to be so done, because the crime is in the 
malicious intent. Instead therefore of its 
being true, that the Hon. Managers need only 
state bare facts, and then prove others whicii 
are not charged, they^must set forth facts, 
which are criminal in themselves, and then 
allege that they were done by the Respon- 
dent with a corrupt intent. If the Respon- 
dent can show that they were net wilful, lie 
is then acquitted. 
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For th^se reasons we have felt it our duty 
to ask the judgment of ^is Hon. Couct ori 
the two propositions wliich we have offered 
for their consideration. They are not pre- 
cisely the same, ahhough if the first motion 
shall be allowed, there will be no occasion 
for a decision on the second. ^ 

Mr. DUTTON. I agree with the learned 
gentleman, that when the fact is in the case, 
it makes no difference as to its effect, wheth- 
er it comes in by agreement or by being 
proved ; but it is a very different question, 
whether it should be admitted at all, if it is 
objected to. 

Mr. WEBSTER. Our motion is not to 
the form, but the substance of the evidence. 
Mr. DUTTON. In the case in our own 
Reports, the court did not inquire how the 
fact came into the case, but when it was in, 
they allowed it to have^its effect. The au- 
thorities cited by the gentleman respecting 
usage, do not support him in his position. 
In Judge Chase's trial the only question was, 
what was the usage, not what was the law, 
as it is in the present case. The question 
depended entirely on the usage. In lord 
Macclesfield's case the charge was, that he 
went beyond the usage ; that he took two 
thousand pounds, where his predecessors had 
been accustomed to take only one. 

Mr. WEBSTER. The fifth article in 
Judge Chase's trial charges him with a viola- 
tion of a statute of the United States, in is- 
sujng a capias where he should have issued a 
summons. There was nothing said in the 
article of any usage. The word usage was 
not in it. 

Mr. DUTTON. I deny that there was 
any such statute of the United Stales. 

Mr. HOAR. I am desirous, Mr. Presi- 
dent, of some fuither explanation on this 
subject, as I apprehend that there is a mis- 
take between the counsel. I wish the learn- 
ed Manager to state, whether he considers 
it a principle of law in any court, that any 
fact is to have any weight, beipg in the case, 
the admission of which if not in would be 
refused. I wish them to say whether there is 
any case, ivhere evidence which will have 
any weight if admitted into the case, can be 
rejected if offered in proper form. There is 
no question here, your Honors will observe, 
as to form, for we shall introduce the evip 
dence in such form as your Honors shall di- 
rect. 

Mr. SHAW. I would make a single re- 
mark, Mr. President, not for the puipose of 
having the last word, but to bring back the 
case to the poiat where it was when the 
question was started. We said we put the 
case on the excess taken above^ the usage 
set up. It is true we asked the register what 
was the common charge for admmistration 
papers in Middlesex,and he said it was ;Sf3,60. 
We did not prove it as usage. The Res- 

10 
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^ pendent in his answer stated this sum to be 
the eommon charge. Admitting then, ac- 
cording to his construction, that he had a • 
right to demand this amount, all the evi- 
dence went to show that he had violated the 
law which he had prescribed to himself. 

The question was taken whether the Res- 
pondent's counsel should be permitted to go 
into the inquiry proposed in the first of the 
motions submitted in writing, in the fore- 
noon, and determined in the negative. 

Yeas — Messrs. Thomas, Clark, Doolittle, 
Rantoul, Sullivan, Bigelow, Lyman, Hunne- 
well, Welles and Brooks — 10. 

Nays — Messrs. Bourne, Ruggles, Moseley, 
Whittemore, Eiistman, Allen, Reynold's, - 
Tufts, Dwight, Parker, Gardner, Hyde, 
Pickman, Bartlett and Varnum — 15. 

The question was then taken upon the sec- 
ond motion and decided in the negative — 
yeas 10 — nays 15. The yeas and nays were 
the same as upon the first motion. After a 
pause of a quarter of an hour, the President 
asked the Respondent's counsel if they were 
ready to proceed. 

Mr. HOAR. In order to rebut the pre- ^ 
sumption of corruption, we propose to call a 
witness to prove that the predecessor of the 
Respondent was in the practice of holding 
such special courts as have been hoi den by 
the Respondent. 

Mr. SHAW. We recollect the astonish- 
ment expressed by the Respondent in his an- 
swer at the constt'uction we put upon the 
statute of 1806. That statute was made 
since the Respondent came into office. He 
justifies his conduct by the plain, upambigu- 
ous text of the written law. Now his coun- 
sel wish to prove a usage to contradict this 
statute. We object to the testimony. 

Mr. WEBSTER. We pray the judg- 
ment of the court. As to the illegal Qourts, we 
had supposed that the Hon. Managers 
brought forward the charge from having- 
overlooked the statute of 1306. Sotnething 
was said of the unambiguous text of the 
written law. The learned gentleman will 
find in our answer an opinion intimated, 
which as lawyers we are ready to defend, 
that the Probate Court in Middlesex is a 
court always open. That independent of 
any statute, the Judges of Probate may hold 
a court when and where they please, giving . 
notice to the parties concerned. The stat- 
ute only requires that there should be some 
fixed (Courts ; but it does not prohibit hold- 
ing others. We repeat, the Probate court is 
always open. This argument we shall go 
into by and by. We want, at present, lo 
show that the practice of holding special 
courts prevailed even before the statute, for ' 
the purpose of rebutting the presumption of 
a corrupt intention. 

Mr. HOAR. We hope to be permitted 
also to p»ove something more t^an is con- 
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tained in the present motion. We hope to 
prove that such courts were holden — that no 
register was present — that acts were done 
not mentioned in the fee-bill — and that 
something more than t)ie usual fees was 
charged. I mention the whole evidence 
proposing one thing at a time for the decis- 
ion of this Honorable Court. I take this 
course, not desiring to give trouble ro the 
Court by causing them to make numerous 
decisions, but fearing lest some one part of 
the evidence proposed might be objectiona- 
ble in the mind of some member of the 
court. 

The motion having been reduced to writ- 
ing as follows :— ^' The counsel for the Re- 
spjndent now move, that in order to r^but 
the charge of wilful and corrupt maladmin- 
istration, they may be permitted to prove 
that the immediate predecessor of this Re- 
spondent was in the habit ol holding Probate 
courts, on special occasions, giving notice to 
the parties concerned, and in the manner in 
which such courts have been holden by the Ij 
Respondent" — the question of granting it <; 
was taken and decided in the affirmative. 

Veas— -Messrs. Thomas, Clark« Moseley, 
Doolittle, Sullivan, Eastman, Bigelow, Al- 
len, Tufts, Dwight, Parker, Lyman, Gard- 
ner, Hunnewell, Pickman, Baftlett,^AYelles 
and Breoks — 18. 

Nays — Messrs. Bourne, Ruggles, Rantoul, 
Whittemorc, Reynolds, Hyde and Var- 
nura — 7. 

OLIVER PRESCOTT sworn. 

Witness, The late Judge Prescott was 
my father. He was judge of probate very 
many years, until his death. It was his 
custom, when it was represented to him that 
an estate was likble to suffer injury or waste 
by delaying till a regular probate court, and 
sometimes when it would put the heirs to 
great inconvenience to go to a distant part of 
the county to attend a regular court, to issue 
a citation to the parties to appear at a spec- 
ial probate court. He would grant letters of 
administration and guirdianship, warrants 
of appraisal, and do other necessary business 
at these courts. Where he was knowing 
that all the parties interested were present, 
he would not issue a formal citation. He 
was well acquainted with the county. It 
was customary with him, when the register 
was not present, to take a duplicate of papers 
t9 be recorded. I have \ieard him say to 
suiters, that he charged more than at the 
regular Probate Courts, on account of the 
extra trouble. Wheth t it was always sol 
cannot say ; butlkn^' it was common. I 
« have often, a great i. y times, assisted in 
making out accounts, and in doing other 
business, and received compensation fur it. 
I never heard any complaint of this prac- 
tice of holdin;:; special courts ; it was con- 
sidered as a very great fuvor. He would 



only bold them when injury would arise 
from delay, or whete there would be a sav- 
ing of travel. 

Mr. HOAR shows the witness the report 
of the appraisers of the Trowbridge estate, 
and asks him to state the facts relating to itw 

Wilntss. The paper is in my handwrit- 
ing. I was one of the appraisers.- I do 
not recollect all the circumstances. It 
strikes me there was an understanding that 
our appraisement was to be final ; that the 
parties were to i^bide by it. Whether we 
acted by the agreement of parties, or wheth- 
er a warrant issued from the judge I do not 
recollect. 

Q. Was there not an agreement of the 
parties, and was not this the reason of the 
report's being directed to the party ? 

A. I think it probable that was the rea- 
son. 

Q. Did you live at Groton at , the time, 
and was there much conversation between 
the sisters about dividing the estate ? 

A. I lived at Groton. I recollect there 
was a good deal of talk between the sisters. 
James Presc«tt was attorney to one, I think 
to Mary. There was a talk a year or twe 
beforehand of petitioning my father in his 
life time to divide the estate. 

Cross examined. 

Q. by Mr. Gray. Did you say that a ci- 
tation issued appointing the time for a pri- 
vate court P 

A. Wheti a time was appointed, citations 
were usually issued, but where the parties 
were neighbours, and the judge knew that 
all concerned were present, no citation issu- 
ed, and of "course no day was appointed. 

Q. Was the Ragisler present at the pri- 
vate courts ? 

A. No. 

Q. Was he notified ? 

A. No. 

Q. by a Manager. Were you appointed 
Register pro tempore ? 

A. I never acted as Register, but I some- 
times assisted parlies about their papers. 

Q. How long did this practice of hold- 
ing special courts continue ? ' Wlien did 
your father die ? 

A. It cohtinued up to the fall of 1804, 
the time of my father's death. 

Q. You say you have an impression that 
your report was to be final — have you any 
paper or document that shows this ? 

A. No. It is only five minutes since it was 
first mentioned to me that my testimony was 
wanted about this transaction. I did not 
know why I was suuimoned till five minutes 
ago. 

Q. Did you recollect any thing about 
the transaction, before you siiw the paper 
which was just shown you ? 

A. I recollected before, that I was one 
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of the appraisers, but I recollect feiv of the 
eircumstances of the transaction. 

Q. Do j^ou recollect beijig substituted 
for an appraiser who declined serving ? 
A. I do not. 

Q. Do you recollect whether you were 
appointed by the Judge of Probate, or by 
agreement of the parries ? 

A. I think it was by agreement of the 
parties. They assented however ; whether 
they agreed originally or not I cannot say. 
Q. Did you receive any fees for writing ? 
A. When there was nothing but the foc- 
roal business, the judge generally did his 
own writing. When I assisted in drawing 
accounts I never charged or took any thing 
from the suitors, but the Register generally 
received for my services what he thought 
proper, and paid it over to me, saying there 
is your fee for what you have done. I am 
speaking of the regular courts. I do not 
recollect that at private courts I ever receiv- 
ed a cent. 

^. by Mr. HOAR. Has any body ask- 
ed you about this case before to day ? 

A. I have heard nothing of these ques- 
tions (ill I came here, 

Q. by the Court. Did Judge Oliver Pres- 
cott take more oj: greater fees at thoie spe- 
cial^ courts than at "the regular courts ? ^ 

A. I have heard my father sometimes 
say he took something additional for making 
a duplicate copy, and that he paid the regis- 
ter the same as if he was present. I do not 
know that he took any thing for other addi- 
tional trouble. I took this to be his invaria- 
ble custom ; but whether it was done al- 
ways I do not know. 

Q. by the Court. Did he permit invento- 
ries to be returned, and accounts to be set- 
tled at these private courts ? 

A. No. He only granted letters of ad- 
ministration and of guardianship, and war- 
rants of appraisement. 

q, by Mr. NEWCOMB. Were wills 
ever proved at them ? 

A. No, I believe not. No business cf that 
importancp. He never held specii*l courts, 
unless required by the situation of the estate, 
or unless it was very inconvenient to the 
parties to go to a regular court. He held 
them for granting letters of administration 
or guard. anship and warrants of appraisal ; 
I do not recollect any thing else. 

Q. by the Court. Do you recollect the 
amount of fees chiirged by your father for 
grantins; adininistrarioii ? 

A. i do not recollect, I had nothing to 
do with the fees. 

Q. Do you recollect the amount of fees 
for the dupiicales ? 
A. 'Sn. 

Mr. WEBSTER. We have now laid 
before this Hon. Court, all the evidence on 
the pA\'i of the Res|j()Mder.t. We suppose 
all the eviiJence is in likewise gu \\)f> pijrt of 
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government. The counsel for the Respon- 
dent have no particular course which they 
wish to pursue. We know not what is the 
course expected to be taken by the Hon. 
Managers, but we suppose they will procee4 
to comment on the evidence. It is proba- 
ble that in the further progress of the cause, 
it may be necessarv for us to submit certain 
specific motions. This will however depend 
on the course taken by the Hon. Managers. 
Mr. DUTTON. I will now offer a fe.w 
remarks, Mr. President, on some of the 
charges in the articles, indicating the course 
which we propose to pursue. It was imma- 
terial to us at what time the opening on the 
law should be made. We have endeavourn 
ed to adopt the course of other trials of this 
kind. We intended to make a general 
opening and offer our evidence, and then 
to hear the general opening and evidence on 
the part of the Respondent. We were well 
aware of the propriety of apprizing the 
counsel for the Respondent of the legal 
ground on which we mean to stand, and it 
was proposed to do this after the whole evi- 
dence was laid before the court. This has 
already been done at great extent by my 
learned colleague, '^ith regard to two classes 
of charges, those of taking illegal fees and 
holding illegal courts. I will make a very 
few reniarks on the third class; which res- 
pects the Respondent's acting as counsel in 
cases in which he had or might be called up-: 
on to determine as a judge. 

I will consider first, what is the rule pre-* 
scribed by the constitution to be applied to 
the Respondent in this case. The words 
are "misconduct and maladministration in 
office." We shall endeavor to show the 
true import of these words. We shall con- 
tend that they are of much broader import 
and larger meaning, th^n any other words 
applied to an oQence. Bribery, extortion, 
&c. are specific offences. The words mis- 
conduct and maladministration in office in- 
clude every thing of the nature of an of- 
fence — bribery, extortion, as well as other of- 
fences for which an indictment would not 
lie at comoion law ; and the Respondent 
may be impeached and condemned for acts 
for which he could not be indicted. 

I will proceed t6 examine the law in rela- 
tion to this part of -the charge. I will refer 
to the Province law of 17fi7, w3n«. Charters, 
451. which enacts *• that no judge of the 
probate of wills, &c. shall be allowed or ad* 
mitted to have a voice in judging ordeterm^ 
iniijig, nor shall he be admitted to plead or 
act as an attorney, in any civil action what* 
soever, which may depend on, or have any 
relation to any sentence or decree made or. ' 
passed by him in his office aforesaid." The 
next statute was in 1784, 1 Mas9. lAMSy 137. 
which was a re-enuctment of the former pro- 
vision. Tbe qnl^ other apt on this subject 



80 



IRIAL Qt JUDGE PftfiSCOTt. 



was passed Feb. ^,1818. AAer re-enactinjEE 
in bioader terms the provision iu the former 
statutes, it goes on to provide that a Judge 
of Probate shall not ** be of counsel or at- 
torney in any civil action for or against any 
executor, administrator or guardian, as such, 
within the county in which said judge shall 
reside." 

For the meaning of the word " action," 
I cito Cooper*8 Jr^inian, Book 4. tU, 6. — 
Vinnii Comment, ad loc, eund, — ^etnecc. 
Elemenia Jur, civ. sec, erd. Inst Lib. 4. tit. 6. 
— Cc. LiL 3^5. 

Upon the construction of these statutes 
and authorities we expect to make it appear, 
that the Resfiondent has given advice to ex- 
ecutors and administrators in civil actions, 
and that he has acted as counsel in cases 
which have come before him as judge. All 
together they will amount to misconduct and 
maladministration in oftce. This is suffi- 
cient to apprize the counsel on the other 
side of the grounds on which we rely. 

Mr. DUTTON made a few other remarks 
on the authorities cited, which will appear 
more at large in his closing argument. 

Ml. HOAR. Will the Hon. Manager in- 
form us in what articles the Respondent has 
given advi ce a s counsel. 

Mr. DUTTON. From the sixth to the 
fifteenth. In the eighth he gave advice to 
an administrator. We are not bound how- 
ever to state particularly, or to go into the 
argument upon the facts. We resCi ve that 
for the close of the case. 

Mr. WEBSTER observed that it was 
usual for Managers to apply the evidence af- 
ter it was all in, anil sometunes after the evi- 
dence for the government only was gone 
through. 

Mr. LELAND rose for this purpose, but 
upon motion o( Mr. Allen, the court adjourn- 
ed to 9 oVlock to-morrow 
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IN SENATE. 

SATURDAY, APRIL 21. 

Court of impeachmeni'. 

The usual messages between the two 
Houses' were delivered by Mr. Bartlett on 
the part of the Senate, and Mr. Hoyt on the 
part of the House of Representatives. 

The Court was opened at a few minutes 
past 9 o'clock. 

, Mr. LELAND addressed the Court in 
substance as follows : 

Mr. President, 

In performing the part assigned me on 
this occasion, I ask the attention of the Hon- 
orable Court, while I present a summary 
"View of the facts proved and admitted in 
the case, and lay down such" legal principles, 
as are supposed to be st proper foundation of 
the prosecution under consideration. I shall 
stale, in very general terms, the luw applica- 



ble to this subject, and examine the several 
articles of charge separately in their order, 
with a view of ascertaining, without confu- 
sion, what is proved, and whether the facts 
proved, constitute any offence. 

The Respondefit is accused •f miscon- 
duct and maladministration in his office: 
and the accusation stands upon the basis of 
constitutional law. It is provided by the 
constitution that 'Uhe Senate shall be a 
Court with full authority to hear and deter- 
mine all impeachments, made by the House 
of Representatives, against any oiTicer'or 
officery of the Commonwealth for miscon- 
duct and mal-admtnisiration in tlieir offices." 
The important question in this enquiry is, 
what are misconduct and maladministration 
in office? Whatever facts are necessa- 
ry to constitute such offences, it is considey- 
ed, must be alleged with such circumstances 
of certainty, as to enable the Respondent to 
know how to answer them ; But we deny, 
that in cases of impeacheient, all that tech- 
nical nicety is required which is necessary in 
indictments. A violation of any known 
law of the land, either statute or common, 
in discharging official duties, or by color of 
office, disregarding injunctions of duty, and 
acting contiary teethe obligations of the oath 
of office, are clearly acts of misconduct and 
maladtninistsation. And, I take the rule ap- 
plicable to cases of impeachment to be, that 
that which is necessary to be proved, nmst 
\ be stated, with the circumstances of time 
I and place. And generality is no objection, 
provided the allegations ,shew a breach of 
duty or law. I beg the attention of the 
court, while I examine the first article^ of 
charge. There are three causes of com- 
plaint set forth in tl^is article ;— Isr, That 
the Respondent undertook to act as Judge 
of a Probate Court holden illegally ; 2d, 
That while actine at such illegal court, he, 
by color of his office demanded and reeeiv- 
ed more fees than he was entitled to by law ; 
3d, That he refused, upon the request of a 
person paying him fees, to give a statement 
of the items. 

To the first division of the article the Res- 
pondent answers and says, that there is a 
statute of the commonwealth authorizing 
special Probate Courts to be holden in the 
county of Middlesex, and that he, in hold- 
ing the cotfrt mentioned in this article, con- 
formed to the provisions of that statute. 
And be also intimates, tlmt independent of 
the statute, a Court of Probate, being a 
court always open, was legally holden at the 
time mentioned in this article. To the sec- 
ond branch of this article the Respondent 
answers, in substance, that the fee bill pro- 
vides compensation for a part only of the 
services performed by him, and for those un- 
provided for he has charged a reasonable 
compensation. And that these charges are 
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Justified not only by usage of the Probate 
Court in the county of Middlesex, but in the 
different counties in the Commonwealth. 
To the last part of this article he answers 
with a general denial cf the charge against 
him. 

The first part of the article may not, in it- 
self, contain sufficient matter to amount to 
misconduct or maladministration in office, 
but as its connection with the other part has 
an important bearing in the case, it is thought 
proper to enquire whether the court was le- 
gally bolden or not. The facts relating to 
that part of the subject are— ^That the court 
was bolden at the offic^ of the Respondent 
in Groton — Tlie register was not netified nor 
present — ^The administrator was neither the 
widow nor next of kin — The widow and next 
of kin, declined taking administration, and 
requested the person to be appointed, who in 
fact was appointed — No formal notice was 
given that a special court was to be' holden, 
but the widow and next of kin were eitjuer 
present at the court, or were previously ap- 
prized, that a court would be holden that 
day for granting the administration. 

Upon these facts we contend that the 
court was not holden according to law. The 
statute of March 7th, 1806, by which the 
Respondent assumes to establish the legality 
of his court, provides for holding probate 
courts for the county of Middlesex at fixed 
times and places ; and in the second section, 
xheie is the following provision: — "That 
when the said times and . places shall be 
found to interfere with the terms or sessions | 
of other courts, or when the judge of said 
courts of probate, for the time being, shall 
be prevented by reason of sickness, inevitable 
casualty, or other cause, from holding the 
same, at the time prefixed therefor, or when 
it shall appear to him tc be for the general 
benefit, or the interest of individuals, he 
shall be, and is hereby fully authorised and 
empowered, to appoint such other times and 
places for holding said courts as he shall 
deem expedient, by giving' publie notice 
thereof, or notifying all eoneerned." The 
constitution directs, that the Legislature shall 
from time to time appoint fixed times or 
places for holding probate court ; and it is 
believed that in obeying the constifutional 
injunction, the Legislature did not contem- 
plate giving authority to have probate courts 
holden otherwise than at fixed times and 
places. The fair interpretation of the sec- 
tion of the act which has been cited is, that 
the judge of the probate court may, in cer- 
tain s(^ecial cases, fix the times and places 
of holding courts, by giving previous public 
notice, or by giving notice to all persons who 
may have any concern in such court. "!|?his 
is obviously a granc of legislative power to 
judges of probate, and being an extraordina- 



ry grant, can by no rule of interpretation be 
enlarged beyond the clear and obvious mean- 
ing of the terms^ taken ib all their connex- 
ions, in which it is given. In order to estab- 
lish the legality of the court in question) it 
must appear that the time and place of hold- 
ing it were appointed by public notice, or by 
giving notice to all concerned. The evi- 
dence in the case negatives both facts. — 
There is no pretence that public notice was 
given, and the only evidence of notice, at all, 
is that the widow and next of kin were eith- 
er at the court, or had previously declined 
the administration, and requested that Tar- 
bell might be appointed. This is by no 
means evidence that any person was notified 
of the time and place that a special couit 
would be holden. Again ; when adminis- 
tration is about to be granted to some one, 
other than the widow or next of kin, who 
are all the persons concerned ? There ia no 
one who has any stronger claim to the ad- 
ministration than another. All stand upo;i 
an equal footing. If one claims it, the oth- 
ers may object, and assign reasons against 
its being given him ; and the judg^e must di- 
cide the matter between them. In a case 
like the present, no notice could bu given to 
all concerned, in any other manner than by 
making it public. The register was nouno- 
tified of the time and place of holding the 
conit, nor was he present. Is the register 
concerned in the time and place of holding 
probate courts ? He is the recording officer 
of the court ; and is under oath to perform 
the duties of his office faithfully. Nay, 
more, he is also under bonds for the due ex- 
ecution of the duties of his otfice /kiihfully. 
Nay, more, he is also under bonds for the 

due execution of the duties of his office. 

How can he record the doings of the court, 
when he is nor present ? How can he re- 
cord, upon his oath, what he did not see ? 
Must he, under the most solemn sanation, ' 
make public record of things whose truth he 
has no means of knowing.? It is not so. — 
It cannot be. The register is a constituent 
part of the court, and I maintain, with con- 
fidence, that no court could be lawfully hol- 
den without him. He is an officer provided 
j-for by the constitution ; and a statute of the 
commonwealth now in force enacts, that in 
ease of the death, sickness or necessary ab- 
sence of the register, the Judge of Probate 
may appoint souie meet person to officute as 
reajister, being sworn, until the standing reg- 
ister shall be able to attend his duty, or a 
new -one be appointed. Courts of Probate 
have all the essential properties of the com- 
mon law courts of record. Their proceed- - 
ings are recorded, and their records are pre- 
served, as perpetual memorials of the tran- 
sactions before them. They would be con- 
clusive evidence of the matters therein 
contained, and no averment against them 
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could be sustained in a court of law. Ifthe 
principles here laid down be sound, the m- 
ference seems inevitable, that the Probate 
Court mentioned in the first article of charge 
was not holden according to law. But it if 
suggested, in the Respondent's answer, that 
Probate Courts may, for certain purposes, 
be considered as courts alwars open for the 
transaction of businesss. The ecclesiastic- 
al courts of England, which have jurisdic- 
tion of Probate matters, may have the pow- 
er claimed by the Respondent fur our Pro- 
bate Courts. It is true these courts have 
the same general jurisdiction of Probate 
matters ; but their powers and duties are de- 
fined and limited by different rules. The 
courts of England are governed by usHge ; 
ours by ihe constitution and statutes of the 
Commonwealth \ and whatever the law in 
(his State might have been under the Provin- 
cial Government, since the adoption of the 
constitution, it is contended, that Probate 
Courts can be holden no otherwise, than at 
fixed times and places. They are here new 
tribunals, originating in ihc constittJtion, 
and having all their powers given by statute, 
in pursuance of constitutional injunction. 
If Probate Courts ate always open for the 
transagtion of business,' the conHitutional 
provision for their being holden at fixed 
times and places is absurd. Let us test tins 
doctrine. By the Respondent's rule, tlie 
standmg law of the land provides that these 
courts are, at all times and places, open to 
suitors. The constitution directs, tlial pro- 
vision shall be made by the Legislature, for 
holding them at fixed times and places. — 
One provision is inconsistent with the other, 
and which shall stand ? If any such law as 
the Respondent supposes, was ever in force, 
the adoption of the repugnant provisions of 
the constitution annulled it. From this 
view of the subject, I apprehend it is appar- 
ent, that the legality of the court mentioned 
in the first article can neither be defended 
by statute nor common law. 

The illegality of the court might or might 
not be misconduct in office, according to the 
intention of the judge holding it. If it 
was mere mistake, it «vould not amount to 
oQjcial misconduct ; but the effect of holding 
such courts seems to have been, to swell the 
amount of compensation to the judge. 

That part of the first article which accus- 
es the Respondent of taking illegal fees, 
will now be considered. The facts -proved 
in relation to this part of the subject, by the 
Probate records, the testimonv of Abel Tar- 
!)?ll and Isaac Fiske the register, are, that 
Abel Tarbell was appointed administrator 
npon the estate of Nathaniel Lakin by the 
Respondent in (he manner stated in the 
first article — that at the time administration 
was granted, l)e received from tWe Respond- 
ent, a letter of administration, a warrant 



of appraisement, and an •rder of notice, 
for which he paid the Respondent |l$,58 
— that he called at the Respondent's of- 
fice six or seven times afterwards, fi»r the 
purpose of transacting the business in relrn-^ 
tion to the settlement of this estate, and 

Said the Respondent for his services as 
udge of Probate the further sum of S3£,07 
and all these sums were ailerwafds allowed 
in his administration account by the Respon- 
dent — that for the papers first issued there 
would have been charged at a regular Pro- 
bate Court j3,60, and for the other services 
524,60. It is ustwl to charge the same fees, 
whether all the papers are made at the Pro- 
bate office or not.. The judge takes copies 
of such papers as are issued at special courts, 
and delivers them to the register, to be re- 
corded. By a statute of this Commonwealth, 
establishing and regulating the fees of the 
several officers, commonly called the fee- 
bill, it is declared, that for granting adminis- 
tration, where there is no litigation, the 
Judge of Probate shafl receive fifty cents ; 
and in other cases, one dollar ; for a war- 
rant to appraise or divide estates, ttiirty 
cents. For writing a bond and letter of ad- 
ministration the register shall receive ferty 
cents ; for writing a warrant to appraise the 
estate of a person deceased, twenty cents ; 
for recording any matter,, at the rate of 
twelve cents each page, and the same for a 
copy of any paper. And the same statute 
provides severe penalties against any person 
who shall wilfully and corruptly demand 
and receive any greater fee or fees for any of 
the services mentioned in the act, than are 
therein allowed. We contend the fee^bill 
contains the rule by which the Re.spondent's 
compensation is to be measured. This is a 
fixed and known law, and the only rule we 
are under any necessity of applying to this 
part of the case. If there is any other rule, 
it is the duty of the Respondent to show it. 
Let us compare the facts in the case with 
the fee-bill, and see how the matter stands. 
Suppose Ihe papers first issued to be equal 
to four pages — the legal charge for recording 
would be forty-eight cents. As there was 
no controversy, the judge could charge for 
granting administration fifty cents only, and 
for the warrant of appraisement, thirty cents. 
For the register, in addition to (he fees for 
recording, forty cents for writing the bond 
and letter ; and for writing the warrant of ap- 
praisement, twenty cents. AM these items 
together amount to Jl,88. The Respon- 
dent having taken j[5,58 must stand convict- 
-ed of a violation of law, unless he can 
show xome other rule, besides the fee-bill, to 
re^nUte his fees. In examining this branch 
of the subject, I wish to call the attention 
of the Honorable Court particidarly tj (he 
first papers issued, for which 5,58 were tak- 
en. Not that the cliaracter of thjs tran^c^ 
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tlon is materially different from others, in 
whioh the Respondent had concern, but 
solely, because I am more fully prepared to 
show its real character. The Respondent 
attempts to justify or excuse himself by 
showing that certain papers and services, 
for which no compensation ' is provided in 
the fee-bill, are necessary to be furnislied 
and performed at the time of granting ad- 
ministration, in order to the correct pro- 
ceedings of the court, and to enable the ad- 
ministrator uuderstandingly to execute his 
tnist. These, are a memorial from the per- 
son claiming the ad ministration, decree there- 
on, notices and record. These, we appre- 
hend, are only parts of the same services 
for which compensation is allowed by the 
fee-bill. What is {^ranting administration? 
It can be no less than receiving the applica- 
tion of the persun< daiming it, passing a de- 
cree granting it, aiul directing the Register 
to make out the papers required by law. — 
What papers are required by Jaw ? A let- 
ter of administration, and a bond. The let- 
ter of administration may direct the admin- 
istrator to give notice, as well as to return un 
inventory. The petition to the judge and 
notices are papers which it is the right and 
duty of the party to furnish. They are 
merely formal papers, and almost any man 
could make them. But it appears by the 
evidence in the case that fees are charged 
for them whether they sire obtained at the 
office or not. This is obviously an abuse. 
It seems to stand thus ; it is ordered by tiie 
Judge of Probate, that all applications for 
administration shall be made in writing ; 
and it is also ordered that the same fees 
shall be paid at the Probate Office, where 
the application i& drawn by the party, as 
when it is made at the office ! Is this a 
practice to be justified ? The copies of the 
papers taken at special courts are unneces- 
sary. If the register is absent, the judge 
should appoint one to act in his place, ac- 
cording to the provisions of the statute. — 
The conclusion from these principles, facts 
and circumstances, is that for certain servi- 
ces rendered by the Respondent, as judge of 
Probate, he demanded and received 5^,58 ; 
that by tlic fee-bill he could take for these 
services $l,ZZ only ; and by a usage in the 
county of Middlesex, apparently establish- 
ed by himself, he could take 5(3}60 only. — 
So he has violated both the law and^his own 
usage. I have not had time to compart the 
other items of fees in this article with the 
provisions of the fee-bill. I presume they 
would be found to vary from them as much 
as those which have been compared. It ap- 
pears that he took ;i!3^07 for such services 
as by his own usage he should have perform- 
ed for ;;34,60. 

The remaining part of the first article 
Cbargdf the Respondent with a direct viola- 



tion of a statute of the Commonwealth ; and 
the only question for the consideration of 
the court« is whether the evidence is suffi*; 
cient to make good the charge. According 
to my minutes, Tarbell swears that he de- 
manded of the Respondent, at the time he 
^paid his fees, a statement of the items or 
particulars, and thai the Respondent declin- 
ed giving it. It is true that upon cross ex- 
amination the witness was less positive in 
his statement ; but in any view of his testi- 
mony, he asked for some account of the (efi$, 
and whatever it was, the Respondent refus- 
ed to give it. Now, I humbly submit, that 
a case of misconduct and maladministration 
in office in the first article, is sufficiently 
charged and fully proved. Much of what 
has been said upon the first article, will ap- 
ply to several others ^ and I shall treat those 
of the same class with much brevity. 

The secoud article, in s6me particulars, is 
diiferent from the first. The allegations in it 
are, that the Respcmdent, at an illegal court, 
appointed one Lemuel Parker guardian over 
three persons, and issued warrants to ap- 
praise the estates of tlio ward!;,/^r which he 
demanded and received thirty two dollars 
and ten cents. The evidence produced in 
the case in behalf of the prosecution, proves 
all the allegations, except the amount of 
money .received by the Respondent. It is 
doubtful whether the sitm was 5^^)10, or 
S26,ip. The Respondent attempts |o sliow 
by the' testimony of Johii Walton and WiU 
liam Buttrick, that part of the sum taken by 
him was for advice as an attorney. There 
is no evidence that advice was asked or de- 
sired by the guardian or his wards ; but the, 
overseers of the poor of Pej7)3erell consulted 
the Respondent, if any body did. Now I 
ask by what rule they could take legal adviee 
at the expense of the guardian, or his wards, 
without the k;iowledge or consent af either 
of them. The whole transaction looks like 
a contrivance got up for the purpose of giv^ 
ing a new colour to an old affair. I appre- 
hend the honourable Court will believe tllat 
the money taken was taken by the Respon- 
dent as judge of probate. If so, how does 
the matter stand ? It is admitted that no ex- 
press provision can be found in the fee-bill 
for services of this sort. There is a fee es- 
tablished for letters of guardianship in the 
case of minors, but not in case of spend- 
thrifts, nor persons non cempotes mentis. It 
is doubtful whether the Respondent could le- 
gally demand any compensation for these 
services ; but, perhaps, by rules of analogy, 
he might have taken the same sum as is es- 
tablished by law in the Case of minors. At 
any rate, if he bad so done, it could hardly 
have been considered criminal. The fea 
I allowed by law for appointing a guardian 
over a minor, is one dollar ; for a warrant 
I of appraisement fifty cents, and for recording 
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it about eighteen cents. Therefore one dol- 
lar aud sixty eight cents only could be legal- 
ly taken in that case. But it appears by the 
testimony of Fiske the register, that the 
sum of 51 9)80 is usually taken io Middlesex 
at the probate office, for services like those 
rendered by the Respondent in this case. 
This sum being divided into three parts, 
would give ^C,60 for each letterof guardian- 
ship and warrant of appraisement. Then 
the matter appears to stand thus ; by law, 
he could take for these services $5,04^^by 
usage |(19,80^and he actually took 5^6fl0 
or i£9,10. 

The allegations in the third article are all 
substantially proved* The Respondent, 
however, will probably contend that the ev- 
idence shows that part of the money re- 
ceived by him, was for professional advice. 
Upon the cross-examination of Benjamin 
Dix, he stated that, while he was transacting 
the business with the Respondent, as judge 
of prebate, he told him that he had been sued 
at the court of oomnion pleas in Boston ; 
and the Respondent advised him, that unless 
he should procure some one to answer to the 
action, judgment would be rendered against 
him. It is utterly impossible, considering 
the sort «f service, and the time of rendering 
if, to believe that either the Respondent or 
tlie witness expected, at the time, that it was 
% be paid for. I should suppose the witness 
was as competent to give such advice as the 
Respondent. The information given was 
no more than almost any person in the 
Conimunwealth could have given as well as 
he. Concluding then, as I must, that the 
allegations in this artfcle are proved, it re- 
sults that the Respondent has demanded and 
received fees which are neither justified by 
law nor usage. 

Unless the Court shall find something in 
the evidence to satisfy them, that some part 
of the money mentioned in the 4th and 5th 
articles was received by the Respondent for 
professional services, the allegations are fully 
proved. The evidence on which the Res- 
pondent must rely to satisfy the Court that 
the whole sums were not received as fees of 
office, is o{ the same doubtful character as 
that offered upon the former articles— that 
while he was acting as a judge, he could as- 
sume at once the character of a counsellor; 
and with equal facility^ charge from counsel- 
lor to judge. It is impossible to transact bu- 
siness with a judge of probate without ask^ 
ing him question^, and how easy it is for 
him afterwards, to say that he answered the 
questions either in the capacity of judge or 
of attorney. The same conclusion results 
from an accurate view of the facts and cir- 
cumstances of those articles, as has been 
drawn from the examination of the preced- 
ing ones. The five first articles are of the 
same general character ; and it is contended 



that facts constituting misconduct and mal- 
administration in office, are alleged and pro- 
ved in many, if not all of thera. 

The sixth article, charges the Respon- 
dent with an offence, to use his own lan- 
guage, of great importance, and of a most 
grave character. And the' only question 
arising in relation to it is, whether it be suffi- 
ciently made out in proof. Jonathan TiOr- 
ing testifies, that he, as the agent of Mary 
Trowbridge, applied to the Respondent 
when he was judge of probate, and accord- 
ing to the best of his recollection, in Decem- 
ber, 1804, for bis assistance in obtaining the 
assignment of the whole of a certain real es- 
tate, of which the said Mary, and his sister 
were seized as coparceners, to be made to 
the said Mary. The Respondent consented 
to give the assistance asked ; but at the same 
time, said he should charge fees as counsel 
as well as judge. The Resdondent received 
a petition and appointed appraisers. Tlie 
appraisers assigned the whole estate to the 
said Mary ; but no final decree of the judge 
was passed upon the report of the appraisers. 
A deed of conveyance was made which 
superseded the necessity of such decree. He 
paid the Respondent $50 as fees for counsel, 
and the usual probate fees besides. It ap- 
pears b/a reference to the papers in the 
probate office, that the application by Lor- 
ing in behalf of Mary Trowbridge, was made 
March 18th, 1805 ; and it also appears by 
the commission of the Respondent that he 
was appointed judge of probate Feb. 1st, 
1805. 

Has this evidence weight and character 
enough to maintain the accusation herein 
adv^uiced against the Res})ondent? The 
witness must be under a mistake, either as to 
the time of making appHcatien to the Res- 
pondent, or in the fact that he was judge of 
probate. In which is the mistake most like- 
ly to be ? That an application, of the sort 
testified to by the witness was made, on the 
18t«i of March, 1805, is proved by testimony 
not to be contradicted. The recorded pa- 
pers of the probate office show all the s«b- 
sequent proceedings to have been such as 
the witness has stated. He swears that he 
presented the petition at the time of his first 
application, and that the Respondent then 
told him he should charge fees as counsel, 
as well as judge. It is obvious to any one, 
who has attended to the subject, that witnes- 
ses will narrate ancient facts with great ac- 
curacy, but when you require them to fix 
dates, they cannot avoid falling into errors. 
The witness is not positive as to the precise 
time, and that being a circumstance in 
which mistakes are so very likely to happen, 
his want pf accurate recollection evinces no 
disregard to truth. But in the other facts, 
to wit, ^hat the Respondent said he should 
charge fees as counsel as iirell as judge, and 
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tliat h« did act ia a double capacity, and did 
receive fees for services in both cliaracters, 
he cannot be mistaken. If they are untrae, 
it is downright wickedness in the witness to 
state them. But there is no necessity for 
supposing wickedness in the witness. AH 
the collateral circumstances in the case con- 
tmn the belief, that he has narrated all the 
xoaterial facts correctly, an4js mistaken only 
in fixing with precision the date. I see no- 
thing in the testimony of Benjamin Chanip- 
ney which should impair the force of that of 
Loring, Every thing both of them have 
stated, may be true. Therels no repugnance 
between thtm. Nor does the Respondent's 
case derive any more aid from the testimony 
of Oliver Prescott. His recolleetiou is very 
iniperfect ; and his statements vague and un- 
certain ; and upon an interpretation the 
most favorable to the Respondent, his testi- 
mony contradicts no part of that given by 
Loring. The Court are not, without urgent 
necessity, to suppose any part of the evi- 
dence false. It is their duty to reconcile the 
testimony of the different witnesses, if it can 
be done. Upon the hypothesis that the Re- 
spondent is guilty of the offence imputed to 
him, all the testimony is capable of reconcil- 
iation. But upon the supposition of his in- 
nocence, it cannot be reconciled. 

The accusation in the seventh article, is 
proved in the manner and form therehi stat- 
ed. The question then would seem to be, 
does it contain an oifenee of misconduct or 
maladminiitration in oifiee sufficiently char- 
ged. The Respondent is accused of giving 
advice, as an attorney, to a guardian, for a 
pecuniary reward ; and afterwards, of allow- 
ing, as judge of probate, an account of guar- 
dianship, in which the sums paid him for 
counsel were items of charge. It is not 
known that there was any statute in force in 
this Commonwealth, at the tin)e of this 
transaction, prohibiting such practices. It 
was an offence, if any, against the common 
law. The common Ww is a system of salu- 
tary rules, pervading free states, and protec- 
ting the sound morality of the whole com- 
munity. Its influence, though secret, is 
powerful and benign. It. is the source of 
public and private confidence ; the guar- 
dian protector of general justice, and the 
wholesonie preserver of the good order and 
tranquillity of the state. Its principles are 
recorded in the understanding of every think- 
ing being ; and they cannot be misunder- 
stood. One principle of thisjsystem, univer- 
sally recognized, is, . that no person shall be 
judge in a case in which he has an i^iterest. 
Unless it were so, ail confidence in the ad- 
ministration of justice would, at once, be 
destroyed. Now let us examine the facts in 
this case,iand see whether they dp not show 
a practice, which is pregnant with incalcula- 
ble mischief. When the Respondent p^r- j 



^ lAitted himself to be comulted, as an attor- 
ney, by the guardian, he could not but fore-* 
see, that he must, hi all human probability, 
at the settlement of the guardian's account, 
be called upon, as judge, to decide upon the 
propriety and justice of his own charges. 
This was voluntarily putting himself in a 
situation to act as judge in a case irl which 
he had an interest. It is the duty of the 
judge of probate in passing up^n an account 
exhibited for allowance, to inquire into the 
fitness, propriety and justice of every ^tem. 
When there are items for money paid him 
for services rendered in another capacity, it 
is impossible, in the nature of things, for him 
as judge of probate, to $ay, that the services 
were unnecessary, or that the charges were 
unreasonably high. The guardinn has no 
motive of interest to object to the allowance 
of unreasonable charges. The j^dge is sup- 
posed by the law, to be the real protector of 
the "ward's interest. But if he can make 
such charges as an attorney, as interesf^may 
suggest, and afterwards, under the same im- 
pulse, allow them as judge, it requires no un- 
common sagacity to see, that the guardian 
will also look a little to his private mterest, 
and inasmuch as he shall have been liberal 
to the judgQ at the expense of his ward, the 
judge will be liberal to him at the expense 
of justice, as well as of his ward. I will not . 
spend time in pursiiing the inquiry any fup- 
ther. In whatever light this practiee Is con^ 
sidered, it leads to the sam^ result. It is 
against sound morality ; consequently a vio- 
lation of the common law of the laiut. 

The eighth, ninth, tenth ^d eleventh ar- 
ticles contain accusations of nearly the 
same character as the seventh ; and as far as 
the allegations are proved, they will require 
the same decision of the court. The evi- 
dence adduced in support of the eighth and 
eleventh articles, is believed^ to be sufficient 
to warrant a conviction. The aocount, in . 
the hand writing of the Respondent, pro- 
duced in relation to the eighth article, shews 
tlial the 5^ ^^^^^ ^^^^ ^^' assistance.* The 
charge is that the money was received by 
the Respondent for advice and/ assistance. 
And, although the witness cannot say posi- 
tively for what service it was paid, yet his 
testimony, in connection with the account, 
shows that it was received as in the article 
of accusation is alleged. I will not dwell 
upon the evidence applicable to the eleventh 
article, hut only observe, (hat it appears ful- 
ly to support'the charge. The evidence 
fails of making out any offence in the ninth 
and tenth articles. 
_I will now call the attention of the Hon- 
orable Court to the twelfth article. The 
matters set fprth in this atticleare abundani- 
ly pioved, if the testimony of Alpheus 
Ware is to bie credited. And what is there 
to impair thetredit of his testimony ? For 
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aught that appears, he is ji man of respeeta- 
bility of character. His manner of testify- 
ing evinces no want of intelligence or can- 
dor. It is saidi there is a conflict in some 
material facts between his testimony, and 
that contained in the dejposition of Nathan 
Groor. I di» not so understand the evidence. 
It is true that Ware states some things 
which Grout does not ; and most of them, 
such as Orout could not know. In all the 
material occurrences happening in the 
presence of both of them, there is. a most 
perfect concurrence In their testimony. But 
it is also said that Ware has feelings of hos- 
tility towards the Respondent ; and that be 
has within a short period threatened to get 
him indicted. These circumstances being 
proved are to have all the weight to which 
they are entitled. Ani that in my Tiew is 
yety little. His feelings of resentment may 
have been excited by just cause. The Res- 
pondent might deserve to be indicted. Tiie 
causes of ill will can never be shown to in- 
Talidate one's testimony. The effects only 
can be listened to. The evidence resulting 
from the testimony of Ware then being 
UBshakenjand unimpaired, the accusation in 
this artide is fully made out in proof. Then 
what is it ? What offence ? I will describe 
it ; and the court may give it a name. A 
judge of an honorable court of this Com- 
monwealth, while sitting upou the seat of 
justice, stc^oped to listen to the private con- 
versation .of persons within his hearing ; 
voluntarily offered his advice in a matter in 
controversy between them ; aAerwards de- 
manded pay for it ; left his seat, and follow- 
ed cne m the parties down stairs, to persuade 
him to ^ay him |5. After a fruitless effort 
to obtain payment of the one, he induced 
the otaei to accompany him into a private 
room. Here, to overcome the objections 
urged against the payment, he fraudulently 
altered an account which had been settled 
and sworn to. This transaetion shows such 
prostration of dignity, and such degradation 
of character, that i have no name to give it. 
^ And whatever name the court shall please to 
give it,.one thing certainly must be true, that 
it can be nothing less than misconduct and 
maladministration in office. 

It is doubtful whether the charge in the 
thirteenth article is sufficiently proved.— 
The material allegations in the fourteenth 
and fifteenth articles are proved or admitted. 
They are in principle no way. distinguisha- 
ble from the seventh ; and what has been 
saidin relatioolo^dtat, will apply with the 
same force to these. I have now, Mr. Pres- 
ident, in discharging the duty assigned me, 
passed the several articles in review ; pre- 
sented a brief summary of the facts, and 
stated such general principles of law as I 
. supposed to be applicable to the subject. 1 
have purposely omitted many things which 



might well have been said ; I shall be fol- 
lowed by two of my learned associates, who 
after hearing what is to be said in behalf of 
the Respondent, will examine the subject 
more minutely, and supply such omissions 
as I have made. 

Mr. WEBSTER said, with the leave of 
the Court and the Hon. Manasers, he would 
ask a single question of one of the witness- 
es. Leave was granted, and Dr* Olivar 
PrtseoU was called again to the stand. 

^ by Mr. WEBSTER. When did you 
first know of the Respondent's being retain- 
ed as counsel for Mary Trowbridge ? 

A. My father died in Nov. 1804. Before 
that I knew of consultations between Lor- 
ing and the Respondent. I recollect the 
summer before my father's death being In 
the Respondent's office, where there were 
two rooms. While I was in the outer room, 
Loring came from the inner, in company 
with file Respondent. Loring went away, 
and James Prescott then said Loring wants 
me to act about the division of the Trow- 
bridge estate. 

The Managers objected to any account of 
the conversation is given by the Respondent, 
when Loring was not present ; and the 
witness was dismissed. 

Mr. SHAW. I beg leave to cite the fol- 
lowing passage from 1st Coke's Inst. 86ft. b. 
" Extortion, in his proper sense, is a great 
misprision, by wresting, or unlawfully tak- 
ing* 1>7 any officer, by colour of his office, 
any money, or valuable thing, of or from any 
man, either that is not due, or mere than is 
due, or before it be due." Lord Coke then 
cites the statute of Westminster 1st, Cb. 26. 
whereby it was provided, that no officer of 
the king ** should take any reward for doing 
of his office, but only that which the king 
alloweth him, upon pain that be shall ran* 
der double to the party, and be punished at 
the king's pleasure. And this was the an- 
cient common law, and was punishable by 
fine and imprisonment ; but the statute ad- 
ded' the aforesaid penalty." He then states, 
that, by colour of later statutes, permitting 
fees in certain cases, the king's ofi^ers did 
usually offend ; although (the former act yet 
being in force,) they could net lawfully take 
any thing, but where and so far as these lat- 
er statutes expressly allowed ; and he re- 
fers to the case of Shurley vs. Packer decid- 
ed in the 13th of James, and the statutes of 
21 Hen. 8. cap. 5, and 10 Hen.7. cap. 8. He 
then concludes, ** of this crime it is said, 
that it is no other than robbery ; and anoth- 
er saith. that it is more odious than robbery ; 
for robbery is apparent, and hath the face 
of a crime ; "but extortion puts on the visure 
of virtue, for expedition of justice, and tlie 
like ; and it is ever accompanied with the 
grievous sin of perjury. But largely extor- 
tion is taken for any oppres^iion by extort 
power, or by colour or pretence of right ; 
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ind flo Littleton takMh it in tbu plade.-^ 
JExtorttQ is derived from the verb extor^ue^,'' 

I would also cite from 4lh Coke's Inst. 
536| the case of Neale vs. Rowse, on- an in- 
formation for extortion upon the st.21 Hen.8. 
"^ The point in question upon the informa- 
tion was, if the probate be not written upon 
the testament itself, but upon the transcript 
ingrossed, whether the taking of a fee by 
the defendant for the ingrossing were with^f 
in the said statute." It was decided, that 
fluch a fee ought not to be exacted, as such 
a construction would defeat the intent of 
the statute. It is our object to show, that 
where the statute has annexed a fee to a 
general duty, it is not for the ofUcer to take 
several fees, for different parts of that duty. 
And I further beg leave to cite the case of 
the Kin| vs. Loggen and another, 1 Strange 
73. ^* Indictment against defendants for 
extortion, setting forth that the defendant,Dr. 
Loggen, being Chancellor, and the other de- 
fendant register of the bishop of Sanm, 
did force one Thomas Hoilier, exeeutor of 
ibe will of Mary Alston, to prove the said 
will in the said bishop's court, uhi they hetU 
scUbatU that the said will had before been 
proved in the prerogative court of Canter- 
bury, and by reason thereof they extorsive 
ezigebant of the said Thomas HoUier 40 s. 
On not suilty pleaded there was a verdict 
for the king generally." The defendants 
moved in arrest of judgment. <' It was 
urged for Dr. L. that in this case he acted 
as a judge and therefore was not indictable 
for an errour ol judgment. Sed per Parker 
C. J, In this case be did not act as a 
judge between party and party ; but was on* 
ly to determine whether he should have 
such fees or not ; and that rule extends on- 
Ix to judges in courts of record, and not to 
ministeriaLofficers, as was resolved in the 
ca^ of AsTiby vs. White." 

Mr. WEBSTER. Does the learnt gen^ 
tleman mean to contend that the taking of 
fees in this case was not an official act ? 

Mr. SHAW. It was a ministerial and 
not a judicial act. The case I was reading 
goes on to say, ^^ The exceptions to the in- 
dictment were many. |. For that it only 
alleged that the defendants henk aciehant 
that the will had been proved before, kc. 
whereas they should have shown that it ap- 
peared judicially before them." This ex- 
ception was overruled. 3. "For tliat the 
indictment had nut alleged what was the just 
fee ; so nan consi€ft that the defendaiv^s weve 
guilty of extortion. Sed per PaxMr^ it mat- 
ters not whether 40s. was the usual fee for 
probate, since in this case the defendants had 
|}o title to any fee at all," kc. kc. 

Mr. DUTTQN. To the point that extor- 
tion is punishable at common la«v, I refer 
the- Court to i RoDe'i Rep. SQ3j, the cii^e of 
Smith \^. SfiUl. 
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Mr. HOAR* In introducing our remarks 
upon the facts, and the law which must sup« 
port the present impeachment, if it is sup- 
ported at alL the Respondent and his comi- 
sel feel deeply impresed with the circum- 
stances under which he is called here to an- 
swer, and oecurrenees which have taken 
place long previous to his tria^l. We hop^ 
that these circunistances and occurrences 
have not escaped the attention of this Hon- 
orable Court. It is a matter of public notot 
riety, that as soon as. these articles of im- 
peaichment, containing two or three cbargea 
at least of a very gross nature, made by au- 
thority of the Hou^se of Representatives, 
were presented to this Court, they were pub^ 
lished in the newspapers throughout th^ 
country, and read and commented on by ev^ 
ery person in the community. , Perhaps thia 
is not improper. It is perhaps an incident 
of which l\e has no right to complain. But 
it must tend by the effect produced on the 
public mind— by the discussion excited— ;th9 
statements brought (ojrward in relation to'tbe 
case, and analagous cases, some of them 
having colour of truth, yet capable of a sat- 
isfactory explanation, and. others totally 
groundless — the publicatioos in the papers of 
this town, going of coqrse throughout the 
Commonwealth, in addition to the weight qf 
authority under which the chsgrges' were 
made, to produce ^n impression alqiost itret 
sistible by evidence or by argument. [He 
reads from a Boston paper of Feb. 9tb, the 
following paragraph, eopied, from a Worces- 
ter paper. \ 

WoRcxsTBR, FEB 7.-irWe underM|^iid that the 
expense of aettliog an estate in Middlesex county, 
exceeds bjr four tunes the amount of seuUna an 
estate i^ the same value in \Vorcester eounty!] 

It is a well known provision of the bill q{ 
rights — of that iBstrumeut by which you are 
empowered to judge, and our client is re- 
quired, to answer, tliat the party accused of 
any offence shall have the " right to meet 
the witnesses against hiini, faqc^ to. face," that 
f^e Q)ay have an opportunity ef explaining 
thei^ testimony iC he can, and of hav- 
ing all the evidence which, i^ to produce an 
effect against him, opeijy exhibited on oath. 
Yet in rela^tion to the circumstances alhided 
to, what vis the fact ? Are not statements 
made in presence of the judges, |have they 
not heard conversations, the eftect of which 
it is very diffictUt to counteract R In v^ <2ourt 
of cofiproon law, i^ a juror ha4 been so sitn- 
ated it would be a, sufficient reason fpr his 
b^ng withdrawn. I need not argue before 
this Honorable Court, that the party has a 
right to be judged solely ^n the eviddnce 
now produced on path. It will be admitted — 
there is no queston as to the theory, but the 
difficulty is ift^ practice. It is when there are 
small chasms in the^vidence to be filled up 
— irhen the proofs o(a (corrupt mtentioB ad- 
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roitof a doubtythat thest stories, these popular 
impressions produce an effect. It is notorious 
that judgments have been rendered — verdicts 
have been given, founded on illegal evidence. 
I make these remarks confident of support 
from Intelligent minds, who know the diffi- 
culty of laying their previous impressions 
out of the case. It is those men who know 
little why they draw certain conclusions, 
that will consider these circumstances of lit- 
tle conseqi'ience, but they i^ho know the op- 
erations of their own minds and are in the 
habit of enquiring wby it is that they come 
to certain results, will best appreciate these 
remarks, and will feel the difficulties of the 
case. The Respondent does however ap- 
peal with confidence to each member of this 
honorable body, to examine the evidence of 
each charge and to lay out of it every thing 
that is n«t legally proved. He feels satisfi- 
ed that chasms will not be supplied, nor the 
judgment influenced by out of door ru- 
mours. If it is possible to give such a con- 
struction to the acts of the Respondent, as 
to make them consistent with purity and up- 
rightness of intention, you will make such 
construction, and he will be entitled to ac- 
quittal. Suppose that any member of the 
court, taking the facts as proved, "should 
think them right, apd within the limits 
of ."^ law, and every other member should 
think them wrong ; I maintain that this cir- 
cumstance would show that the Respondent 
is entitled tp acquittal ffom every member ; 
for the honorable member who thinks him 
correct, must be either incapablje of judging, 
Of corrupt — or it is a case in Vhich honora- 
ble men may differ. There would be evi- 
dence to the Court, furnished from their 
own body, that it is a casein which judicious 
and honest men may mistake the ^law, if it 
is a mistake, and therefore the presumption 
of a corrupt iiitent'^on — the proof of gjiilt 
would fail. 

* We shall agree with the Managers in ma- 
ny of the general principles which the j' have 
laid down — that this Senate for example is a 
court, for the tr4al of all cases of impeach- 
ment and maladministration, . and that the 
terms mstconduct and maladministration are 
more extensive than almost any others. It 
is true $hB\ under these terms are* included 
several crimes which have been enumerated, 
and proof of either would be sufficient to 
remove the Respondent from office. We 
maintain however that some crime must be 
alleged and proved, and that it must be of 
sufficient magnitude to justify a removal 
from office,^or the Respondent must be ac- 
quitted. We cannot agree that the articles 
are to be taken in the lump, aid if the court 
ihtnks on the whole he ought to be removed, 
that he is to be conwted. If so, what is 
the value of the proiision of the bill of 
frights cited by my colleague, by which no 



subject is bound to snswer for any crime or 
offence ** until the same is fully and plainly, 
substantially and formally described to him." 
If this clause authorizes one thins to be 
charged, and another to be proved, I do not 
know what the words mean — they might as 
well be out of the constitution as in it-*^hey 
are wholly useless in practice. It has been 
alleged not to be necessary te set forth def- 
initely and distinctly any crine or offence 
for w|)ich the party would be liable to pun- 
ishment. What is the oath that this Hon- 
orable Court have prescribed to themselves ? 
It is that they shall try the Respondent ^ ac- 
cording to law." What law f The oath 
means nothing, if it authorizes you to judge 
him according to what on the whole you 
think right. ^There must be a' law impos- 
ing a duty on the Respondent — requiring 
the performance of certain acts, or en- 
joining on him to avoid certain acts, and it 
must be shown that he has violated that law* 
Whether it be a requisition of the statute or 
the common law, if it be shown that he has 
intentionally, wilfully, and corruptly violated 
it, the offence is clearly and fully stated, and 
the charge if supported by proof is sufficient. 
But unless the facts to be proved are sub- 
stantially and formally alleged, and the 
proof corresponds with the allegations, he 
is entitled to acquittal, or the provision of 
the constitution wh'ch has been cited, and 
every principle of evei^ other cotirt of jus- 
tice will be disregarded and violated. If a 
different course may be adopted — if it may 
be alleged that the Respondent has been 
guilty of misconduct^ and some facts stated 
which (he majority of the court may think 
wrong, though no specific violation of the 
law is pointed out, it will amount to an ex 
post f ado law, adopted by a single branch 
pf the Legislature. But I do not fear that 
absurdities like these will be supported by 
this court. I believe that the principles 
which I have stated are perfectly defensible, 
and will be recognized by the court. If the ar- 
ticle itself, taken as it stands, charges no crime, 
that alone is a sufficient ground for acquit- 
tal, ^nd if a crime has bee#> sufficiently al- 
leged, and the proof fails, it is another 
;;rounji of acquittal, but not clearer than the 
first. 

I will now ask the attention of the Hon- 
orable tbourt, for a short time, to the arti- 
cles separately, iii their order, and to the 
fjusts proved. I shall also, as I proceed, 
glaqce slightly at the principles of law ap- 
plicable to the several articles. The fii-st ar- 
ticle alleges that the Respondent has been 
guilty of misconduct and maladministration 
in office in attempting to hold an illegal 
court. I have felt, I confess a degree of dis- 
appointment in being called upen to make 
any defence at all to this charge. It may be 
that I shall be disappointed again — that youjr 
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Honours may tliink this charge important 
As the Managers have made it the subject 
of an argument, it may not be proper to pass 
ft over without remark, though my own im- 
pression is, that no one can undertake to 
support the position of a wilful and corrupt 
violation of the law in holding these courts, 
and that it does not require any argument to 
justify the course that has bfen pursued by 
the Respondent. It is proved and admitted 
that he held the court at the place and timep 
mentioned, and that the day mentioned is 
not a day named in the statute for holding 
the probate courts for the county of Middle- 
serx. r will call the attention of the court to 
the statute of Mar. 7th, 1806, which has been 
read and commented on by the Managers. 
Sec. 1. enacts that the court of probate for 
the county of Middlesex shall be holden at 
the several times and places mentioned ; and 
Sec. 2. enacts among other things ^^^^ 
** when it sliall appear to him [the juHge] to 
be for the general benefit, or the interest of 
individuals, he shall be, and is hereby fully 
authorized and empowered to appoint sueh 
other times or places for holding such 
oourts as he shall deem expedient, by giving 
publie notice thereof, or notifying all con- 
cerned.'* I do not know any language to 
illustrate this statute, if it does not mean 
that when a party applies, and the jn^ge 
shall think from ()is statement, that it will 
be for his interest, and that of all concerned, 
to hold a special court, he. has aright to hold 
such court, giving the notice required by the 
law. If it does not mean this, I know not 
what it does mean. The Hon. Managers 
say that the law has not been complied with 
because the registelr did not attend, and was 
not notified, and that as a party concerned, 
be ought to have been notified. This is a 
new definition of the word party, and if the 
register is a party, I suppose the judge is a 
party. The manifest intention of the statute 
was that all persons interested in the estate 
should be notified. If this was done, all that 
is required was done. What are the facts 
proved ? The witness for the government 
states, not only that the widow and next of 
kin were notified, but that the court was 
holden at the time and place mentioi^^d at 
their request, and that they attended. As 
far as respects this point, there is an end of 
the question.^ It would be a waste of time 
to argue further that the judge is always enti- 
tled to hold a special court when all concern- 
ed are notified, if he thinks it for the inter- 
est of the parties, and of this he alone is to 
judge. My associates will probably consid- 
er the question more at large, whether it is 
necessary for the register to be present, to 
constitute a court. I will merely ask if 
when a judge of the supreme court pro- 
nounces a judgment, certifies papers, and 
sends them to a distant county to be record- 
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ed he Is violating his duty — if when the- 
judge dismisses the clerk for a day as sotoe- 
times happens, what is there adjudicated, is 
done cmum non jt^dice, and therefore void. 
I do not mean to ^o into this subject, but I 
will ask the attention of the court to one re- 
mark. It was admitted by one at least of the 
Managers, when we were endeavouring to 
introduce evidence of usage in other coun- 
ties, that if it was shown that -there had 
been a usage in the same county it was ad- 
missible as evidence. It happens that we 
have evidence of the practice of the pre- 
ceding judge of holding special probate 
courts, by notifying the parties concerned, 
and without the presence of the register. 
This was before the statute that eitpressly 
authorizes the praetice, and yet no com- 
plaint was ever made. The predecessor of 
the Respondent held the ofiiice almost from 
the revolution. All the provisions of the old 
statutes are affirmative. They have no 
negative clauses. The courts shall have cer-^ 
tain fixed days, is the language of the old stat- 
utes, of the constitution, and Of one or two laws 
passed since the adoption of the constitution. 
If the understanding of the constitution were, 
that there shoali^e courts on no other days, 
this statue is unconstitutional when it pro- 
vides that there may be other days. It 
would be remarkable if this court should a^d- 
iudge that to be a wilful violation of the 
law and of the constitution, which is in con* 
fdrmiiy with the construction which thit 
body, sitting as a legislature, has pnt upon 
the same words in the constitution. It ii 
manifest to my view that this constractiot 
of the constitution and of the law is correct? 
although there may be arguments whicit 
might be used nraoHl; your Honors, sitting if 
another capacity, in favor of their sitting ot> 
ly on fixed days, and at certain places ; btt 
until the legislature shall provide that tht 
coulrts shall be exclusively so holden, it is of 
the last importance to the Respondent that 
your Honours should not think he has beer 
gnilty of corrupt and wilful misconduct, 
when he acted aecording to the expre$) 
words of the statute, and the understanding 
of every person who shall examine it. ll 
his const ruciiion of this statute rs not only 
wrong but so plainly wrong as totbe proof o| 
a corrupt intent, there ^s an end of the 6e^ 
fence. The argument of the managers is 'm 
that case undoubtedly good that the fees 
were unlawfully taken. 

There is another, and an insulated charge! 
contained in this article — that the Respon- 
dent refused to deliver to the administrator 
an account of the items of the fees paid by 
him. I did suppose when I heard the evi- 
dence in support ■ of this charge that the 
charge would be relinquished, and we should- 
hear no more about it. When the question 
was asked the witnesS) did you you ask the 
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y*^^ <0 t>^o you 9 specification of the 
Items he said tha: he did. But on the cross 
examination when the only proper question 
was put to hinii will you sute what was the 
question you put to the jud|i;e ? Th;s wit- 
sess answered,^ ^ I eanuot say whether I 
asked him for a receipt, or for a voucher — I 
cannot recollect.'- When enquired of if he 
asked for a specification, he said yes, believ- 
ing undoubtedly th^t a specification of 
items and a receipt were the same thing. — 
fie did undoubtedly ask for a receipt be- 
cause he wanted a voucher and the judge 
told him that it was not necessary, for the 
sum paid would be allowed in his account 
without it. But when questioned more par- 
tieularjy if he asked for a speeification of 
items, or used any language of that precise 
iitiport, he cannot say that he did, yet the 
Managers ask you to say oii your oaths that 
he did, and to depend on this testimony for 
Ibe proof of it. I fear I have trespassed 
too long in taking so much time on this 
charge. The remaining charge in the first 
article is that the Respondent received oth- 
er and greater fees than he was by iaw al- 
lowed to receive. We state first that there 
is no crime charged in the article in relation 
to this item — nothing charged in such terms 
that the Respondent is bound by law to 
meet it. I do not say that the Managers are 
holdcn to the strict technical forms of an in- 
dictment, but if there be any rule, it is, that 
whatever is necessary to be proved, must 
le alleged. Circumstances which are mere 
Blatter of form we do not insist on — but we do 
say, that in this and in all the other articles, 
whatever is necessary to be proved is neces- 
tary to be stated in the impeachment. As 
Id the Managers I know they had a great 
4ifficulty to contend with. They were un- 
4er the same embarrassments that the Re- 
ipondent's counsel are — they could not state 
what the legal fees were. After Ihe hunin- 
fu% statements of two or three of the Man- 
igers, if tiie court have understood what 
they consider the legal fees in the case, they 
have beeiv more fortunate than I have. I 
have listened with great attention, and beg- 
ged for an explanation, yet remain ignorant 
^of their views respecting the law. Will 
you convict the Respondent, not only of 
having broken the law, but of having wii- 
fully and corruptly disregarded it, when no 
one can tell what the law is? I do hold 
that until intelligent and learned men can 
$\i down ai>d frame articles in the common 
form, showins; what the legal fees are, and 
in what respects the law has been departed 
from, this HonoraWe Court will not condemn 
the Respondent for having wilfully and cor- 
ruptly transgressed this la%v, T nm sfttisfied 
that I should be perfectly safe in leaving 
this question here, without going in^o a 
more minute consideration of the facts.-c^ 









Suppose the sdms paid to be the largest, end 
the services rendered the smallest, if these 
rules be observed the Respondent is perfect- 
ly safe. But he chooses to show not only 
that he is legally innocent, but that be has 
not done wrong in a nioral point of view — 
he wishes to guard his reputation as well as 
his office, and the former not less anxiously 
than the latter. The fee-bill provides fer 
certain services, but both before and Since 
the passing of the statute certain other ser^ 
vices equally onerous, have been imposed: 
upon the judge, for which no fee has beea 
by law provided. Fer a letter of. adminis- 
tration, administration bond, recording, be 
the fee-bill makes a provision. No one has 
a right to go beyend this positive provision^ 
The statute in making provbion for certain 
services does not say that the judge shall 
have no compensation for other services. — 
There having been other services rendered 
before the passing of this statute, and fees 
having been received for them before, and 
nothing said of those services in the fee-bill, 
the fees stand precisely on the same footings 
as they did before. We say it is right, 
proper, and honest to take for these services 
a fair and equitable compensation. Faci;> 
might be supposed of extravagant fees be- 
ing demanded for these extraserviees, which 
would show corruption in the judge. But 
we are prepared to show that no such facts 
have been proved in this case. The Man- 
agers say that no fees can be taken for ser- 
vices not named in the fee-bill. They 
stand on this ground. Let us examine this 
doctrine. We will take any of these cases. 
Take for example, the second article which 
relates to a case of guardiansnip. In rela- 
tion to guardians to minors provision i& 
made by the statute ; but before the statute 
was passedf there was a process for granting 
guardianship over spendthrifts — forms were 
tube gone through — notice was tobe given to 
the selectmen — an inquisition was to be tak* 
en — the papers are generally prepared by 
the judge or some person in the probate of* 
fice — the papers required by the statute are 
nunterous. When a man is charged with 
wanting intellect to take care of his proper- 
ty or with being so idle as to require being 
put linder guardianship, and deprived ot 
some of the rights of a citizen, an investi- 
gation is to be had and laboitr performed. 
I agree with the Honorable Managers tlmt 
there is a jurisdiction given to the judge of 
probate that is exceedingly important — 
there is none which has a more important 
jurisdiction except that which goes to the 
life of the individual — if has the power of 
declarifig a man so far degraded and debas- 
rd as to require that the power shall be . ta- 
ken from him of managing his own estate. 
Now it is difficult to suppose any reason- 
why wbbn the Legislature have provided, , 
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that for certain services certain fees shall b« 
taken, dnd have requirjBd that certain other 
services of this important nature shall be 
performed for which no fee is provided, it is 
not lawful to take a fee for the service so 
required, bearing a proportion to the fees 
which are provided. But it is said that no 
fees are to be taken except those enumerat- 
ed in the fee*bill. Is the law so ? or is it 
so clearly so that having taken such fees is 
evidence of corruption ? The question to 
be decided by this court is whether taking 
t^ese fees is evidence of corruption, though 
we do not quit the ground that the taking o( 
them is strictly legal. If the taking of such 
fees is prohibited to this Respondent, it is 
prohibited to hU the officers mentioned in 
this statute. Let me ask your attention to 
some other officers. Justices of the peace for 
ex.ample are entitled to receive seventeen 
cents for the acknowledgment of a deed. 
Suppose a person who is confined by sickness 
has occasion to make an acknowledgment 
of 4 deed, and a magistrate is sent for to a 
distaace of five or ten miles, and he takes a 
reasonable compensation for his time and la- 
bour. There is nothing in the fee-bill to 
autfami^e such compensation, and by the 
doctrine set up, if he takes it, he not only 
takes what he has no rigiit to take, but does 
an act which proves him corrupt and sub- 
jects him to impeachment 9pd removal fiom 
office. If I thought this corruptiou, I should 
be afraid to say it. I should be afraid that 
many of those whom I very much respect 
would think I was using language very un- 
suiuble if I were to tell them that in every 
instance in which they had taken fees of 
this description, they had been guilty of 
wilful and corrupt misconduct, and malad- 
ministratiou in office. I can hardly bring 
my mind to argue on this subject. Suppose 
the case in which parties agree that a depo- 
sition shall be taken by a certain magistrate 
— 4ie is required to go a distance of 5 or 10 
miles to meet the deponent. It is the duty 
of the magistrate to go and perform the 
service, and it is no violation of mural right 
to take a fair and equitable compensation. 
I appeal to your Honors knowledge of com- 
mon transactions, whether this is not often 
done, and to your common sense whether it 
is not right. Take the case of a sheriff, in- 
to whose hands a writ is put requiring him 
to atucb goods in a store. He is put to ex- 
pense in removing the goods» and on the 
writ the expenses are charged as fees. No 

^-ovision is made for this in the fee- bill. — 
et gentlemen, say that though seme- 
times sheriffs render services fur a very 
small compensation, yet for others they get a 
good compensation, and y>n the whole they 
choose to take the office. But charges of 
til is .description are every day made and 
eaactioned by the courts. It is the set^ed 
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practice of our courts, a^d every lawyer 
knows it and conforms to it. Mr. President, 
is corruption universal in this Common- 
wealth ? Have we no such thing as purity in 
the administration of our laws ? If it be true 
that taking fees not provided for in the fee- 
biil furnishes evidence of corruption, if the 
Managers are right in their position, it will 
bring us to a conclusion not very palatable 
te the magistrates in this State, let thb is 
the principle on which my client is to be 
convicted. I cannqt but be confident that 
the point urged by the Managers is on^ 
which will nut be received with approbation 
by any member of the Court. I maintain 
not merely that it is not evidence of corraf^ 
tion, but that it is strictly legal and right, te 
take a fair and reasonable compensation, ex- 
cept in the case wnere the compensation is 
provided in the statute. Where provbion it 
made, to exceed the fee provided is undoub^ 
edly punishable. The register for the coun- 
ty of Middlesex when on the stand said that 
he could not distinguish, in the items which 
make the charge of three dollars and fifty 
cents for granting adminbtration, those 
which are allowed by the law, from those 
which are not. He found the practice in the 
office when he came into it, of charging that 
sum. Neitlier tiie witness nor his predeces- 
sor in office are in fault for this. It b the 
fault of the law, and when your Honours in 
another capacity will render the law more 
clear, there will be reason, not only for my 
client, but for the county, to rejoice. 

But it will be argued that there is a usage 
in Middlesex, to take lor granting adminis- 
tration, not five dollars and Miy eight cents, 
which the Respondent is charged in this ar- 
ticle with taking, but three dollars and sixty 
cents. The Respondent and his counsel de- 
signed to show what Was the usage in other 
counties. This purpose was resisted by the 
Managers, and successfuHy. The Respond'* 
ent was not permitted to show as he might 
liave done, that in all the counts of the 
I Commonwealth the same course was pmsu* 
ed — not that precisely the same papers were, 
used or the same amount of fees charged, 
but that in sotne counties a considerably 
larf^er sum is taken, 9^6 in others a consid- 
erably less. The Managers having proved 
I the usage in Middlesex, furnishing the only 
pretext for criminality, opposed the proof of 
usage in other counties by way of defence. 
One or two of the Managers admitted, that 
if a usage in Middlesex under any other 
judge, siniilar to that adopted by tie Res- 
pondent, could be proved, it might furnish a^ 
presumption to rebut the supposiCion of cor- 
ruption. In consequence of this intlmatien 
we produced the testimony of Dr. Prescott 
to prove a similar practice under the admin- 
istration of his father, the preceding judge 
of probateii of bolding spetld courts, and of 
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charging MOiething extra for the extra ser- 
vices. This evidence of usage does not 
seem to be more satisfactory to the Manag- 
ers than the usage of other courts. No per- 
son ever suspected the late judge of probate 
of being a dishonest man. If there was 
ever a person in that county who went off 
the stage with the reputation of incorrupti- 
ble integrity, and with the public gratitude, 
it was he. Yet his successor in office is 
charged with acting corruptly for following 

Erecisely the same course of practice which 
e adopted. 

If the ground that any excess above what 
is allowed in the fee-bill is a violation of the 
law, is abandoned, the course of the Manag- 
er! must be to contend that the excess above 
that sum is so great as to show that the Re- 
spondent' acted with a corrupt intent. The 
question to be tried is not whether he took 
mere than a reasonable compensation, but 
whether he took such an excess as to prove 
a corrupt intent. In this case he took as a 
fee for all the services in granting adminis- 
tration, five dollars and sixty eight cents — 
not two dollars more than they maintain 
would have been the proper sum. Before 
condemning him for this extra charge of 
fees, it is proper to consider the extra trouble 
to iwhicb be was subjected. He way oblig- 
ed not only to leave his ordinary business, 
and to perform the labour usually perform- 
ed by the Register, but to prepare duplicate 
papers, that the proceedings might be duly 
recorded. It is said that this was »n unnec- 
essary labour, because the original papers 
might be retained until thejr were recorded. 
To what beneficial purpose would the ad- 
ministration be granted, and the papers 
made at a special court, *if they were to be 
retained in the possession of the judge until 
the next stated probate court, or until they 
could be recorded ? The practice of mak- 
ing an extra diarge for the extra trouble^ of 
transacting business at these special probate 
courts has not only been proved to be con- 
formable with the usage of the county un- 
der the administration of Hie preceding 
Judge, but if it is fully examined, I am sat- 
isfied that it will be proved to be right and 
reasonable«r Or at least I may ask, if it is 
not right, is it so glaringly wrong as to fur- 
ni^ evidence of wilful and corrupt miscon- 
duct? The sum taken for extra trouble 
was one dollar and ninety eight cents. It 
was a very moderate compensation for the 
trouble, and it has been proved that it was 
the practice of the Respondent to avoid 
holding such courts as much as possible, 
and to require suitors to go to the regular 
probate courts, notwithstanding the extra 
compensation which he demanded when be 
held such courts. At the five Other special 
courts, stated in the otl\er articles to have 
been hoiden, the ^cess beyond the Qommon 



fees for extra trouble, is in no instance 
greater, if 'so great as in the first. But if 
the receipt of h\e dollars fifty eight cents, 
for granting administration, under the cir- 
cumstances stated in the first article, be evi- 
dence of a corrupt intent, your Honors have 
it, and may have it in abundance. It is a 
course which the Respondent has uniform- 
ly pursued, and will continue to pursue, un- 
til he learns that it is wrong. 

The usual hour of adjournment having 
arrived, on motion of Mr. Pickman it was 
ordered that when the Court adjourn, it ad- 
journ to Monday at 10 o'clock. 

On motion of Mr. Yarnum, the Senate 
adjourned. 

IN SENATE. 

MOKDAT, AFRIL 23. 

COURT OF IMPEACHMEJrr, 

Mr. Hunnewell on the part of the Senate, 
and Mr. J. Russell en the part of the House 
ef Representatives, delivered the usual mes- 
sages between the two-Houses. 

The Court was opened at 10 minutes past 
10 o'clock. 

Mr. HOAR proceeded in his argiAnent : 

Mr. President, I should be ungrateful for 
the indulgence shown me by this honorable 
Court on Saturday, if I did not endeavour 
to occupy as Uttle time as is consistent with 
the duty I owe to my client. The Court 
will however recollect that here are fifteen 
trials in one, and it will be impossible for 
me, without neglecting some of them, to be 
as concise as I should desire, both on my 
own account and out of regard to this hon- 
orable Court. , ^ 

In the second article, to which I now call 
your Honors' attention, the Respondent is 
charged with having grantec^ on the 20th 
day of June, 1818, at his office in Groton, 
and not at any probate court, letters of guar- 
dianship over three persons, one of them a 
spendthrift and the two others, tion cwtp^ita 
fnentif , and with having taken other and 
greater fees than are by law allowed there- ' 
for, viz. J3S,10. With regard to that paft 
of the cliarge which relates to holding spe- 
cial courts, 1 have already observed, that the 
principles applicable to the first article will 
apply to the (our succeeding articlesl I have 
submitted all my i emarks pn that subject. I 
said then, that I should not attempt to an« 
swer to all points raised by the Hon. Manag'^ 
ers, except in a general manner, and that ( 
should leave the rest for my Hon. Colleagues 
who are to follow me. It is urged by the 
Hon. Managers that if the court be illegal, 
taking any lee, even a single cent, is illegal. 
It is true, if holding the court was illegal, 
and so plainly illegal as to show a corrupt 
misconstruction of the law, taking any fee 
whatever was il'egal and -corrupt. But we 
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Sty i( is necessary that the Respondent 
should be charged with a specific offence, 
that rs, it must be stated-(for it roust be prov- 
ed,) that ihe law allows a certain sura, and 
that the Respondent has taken a certain 
other sum, more than the law allows. It is 
not so stated in these articles, and could 
not be ; for the fee-bill provides no compen- 
sation for issuing letters of guardianship, 
while another statute imposes it as a duty on 
the Respondent to grant them. The first 
point of the Hon. Managers is, that although 
he is bound to perform the service, yet he 
has no right to charge a fee, for that the law 
intended that he should perform some servi- 
ces without any compensation. I should 
like to know the reason on which such a law 
is grounded. I mentioned some cases on 
Saturday, in which services are to be per- 
formed, but no compensation is provided by 
the statute. In regard to one case which I 
then mentioned, that of justices of the peace 
travelling to take depositions, I find provis- 
ion is made for their compensation. I 
might mention several cases, however, 
where no provision is made for the compen- 
sation of services required to be performed ; 
such are some of the services of Justices of 
the quorum, in relation to the liberation of 
poor debtors from prison ; yet these services 
have been constantly performed, and fees 
have been as constantly received for them. 
Not only do officers construe the fee*biil in 
the same manner as the Respondent has 
done, but as I observed, there are numerous 
instances in which the Supreme Court al- 
low a compensation to officers for services 
not provided for in the fee-bill. In cases 
where it was intended that fees should not 
be taken, the Legislature have said so. — 
Now all provision for the fees of the judge 
of probate being positive, that is, that cer- 
tain fees shall be allowed in certain cases, 
bow is it that this strained construction 
should be contended for ? I canma per- 
ceive the force of the reasoning. Just 
glancing at the fee-bill, I observe the follow- 
ing prohVbition in the part respecting the 
register's fees;— ** And no fee shall be de- 
manded by the register of probate, for tak- 
ing from the files in his office, or transport- 
ing to the place of the sitting of the probate 
court, such papers as are necessary in the 
settlement of any estate or account in the 
said Court." Now if a similar provision 
that the register should take stated fees for 
stated services excluded his right to take any 
fees for other services sot stated ; if this con- 
tained by its own vigor enough to subject the 
register to impeachment for taking such fees ; 
then I would ask, what was the necessity 
for this express prohibitory clause ? So un- 
der the allowance to parties and witnesses 
there are prohibitory clauses ; — ** no allow- 
^ce shall be made for travel, to or from the 
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clerk's office to take out a writ," Uc ^ no 
plaintiff shall be allowed fos more than 
three day's attendance, when the defendant 
is defaulted, unless" Sec. Thus in cases 
where it was very likely that improper fees 
might be taken, the Legislature have pro- 
hibited it expressly. How natural is it to 
suppose that in the same statute. It would al- 
so hare made prohibitions as to the sub- 
ject of these articles, if it intended ihat no 
charge should be made, but for the services 
there named ? It cannot be that the Hon. 
Court will draw the conclusion that my cli- 
ent, in givins the same construction to this 
statute as others have done, has been guil- 
ty of misconduct and maladministration is 
office. It cannot be that they will say the 
statute is so clear, as to prove that he has 
not only charged illegal fees, but that he has 
done it so wilfully as to ma«ke his heart cor- 
rupt. One of the Hon. Managers seemed 
to imply that the Respondent mi^ht by 'anal- 
ogy have taken some fees ; that for granting 
letters of guardianship over spendthrifts or 
persons non compotu mtniis, he might take 
fees equal to those allowed in the analogous 
case of appointing guardians over minors. 
This is a virtual ab mdonment of their whole 
ground, in relation to the five first articles. 
There is no correct principle by which the 
Respondent can be held to have violated 
any law in receiving the fees which he did. 
The Hon. Manager said it may be that by 
analogy he might have taken some fees, but 
that he has far exceeded what the analogy , 
would justify. I do not understand analogy 
in any other manner, except that for like 
services the Respondent should charge like 
compensation. Now compare the process 
of appointing a guardian over a spendthrift 
or person non compos mentis^ with that of 
appointing a guardian over a minor ; com- 
pare the pnpersi and the services in each case, 
and then see what becomes of t^e Hon. 
Manager's'^conclusion from analogy. The 
labour in the one case and in the other is as 
ten to one at least. A minor either presents 
evidence of preference of one person to be 
appointed guardiaiv, or he designates tlie 
guardian, and the letter of guaidianship is 
granted. There is no disgrace, no stigma 
affixed to a minor in being put under aguar- 
dian. It is not so with a spendthrift. There 
is every reason why the judge of probate 
should receive compensation for granting 
letters of guardianship over spendthrifts. It 
is one of the most laborious and most ardu- 
ous duties which he has to perform. Nu- 
merous papers are requ red. He must issue 
a warrant for an inqui.Vition ; upon thin there 
must be a return ; then follows a .Mrict 'inves- 
tigation into the facts ; and all this before 
the letter of guardianship is granted ; so that 
lam far from exceeding the bounds of truth 
in saying that ihe comparritive labour in the 
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two cases is more than ten to one. In our 
common law courts a minor who becomes a 
party to an action has a guardian appointed 
by the Court to defend or prosecute his 
right. His counsel is named, or any other 
4)erson on the spot who happens to be will- 
ing and able to undertake the charge. It is 
a business which does not occupy two min- 
tttesi And it Is much the same with the ap- 
pointment of guardians to minors in the 
probate court. 

Now what are the facts prdted in this 
case ? For the proof seems to be as insuffi- 
cient as the allegation. No letter of guar- 
dianship is produced, or any other paper 
necessary in the «ase; but the witness states, 
that he did apply to the Respondent some- 
time in the month of May or June, that he 
informed hira that a legacy bad been left by 
her father to John F. Sliepherd's wife — that 
this Shepherd and his two sons were lead- 
ing irregular lives, and squandering the es- 
tate — ^that he then asked the Respndent 
what was to be done — that be coBsidered 
the case and advised the appointment of a 
guardian, and that m pursuance of this ad- 
vice a guardian. was afterwards.appoiuted to 
each of these persons. That as for the stun 
paid he took no receipt, and cannot say 
whether it was tweniy-nine dollars or thirty- 
two. What were the particular items of the 
sum which he paid he cannot or does not dis- 
tinctly say ; but he knows that he paid for 
all the guardianship papers at once. Now 
the two witnesses who were called on the 
part of the Respondent are much more full 
in their testimony on this transaction than 
Mr. Parker. Tt)ey state expiessly, that the 
application was for professional advice as to 
%he construction of the will under which the 
legacy in question arose; and Mr. Parker 
on rejection thought he might have asked 
lor professional advice. They weie anx- 
ious to know bow the legacy was to be ol> 
tained ftoin i\\& trustee ; and whon obtained 
^ow it was to be applied. On both these 
p&itils iheVr inquiries were numerous and 
tmvasne^ Now then let us again advert to 
the (esiiifiiony on the part of the Cbmmon- 
sPftthb. Mr. Piske states that the usual fee, 
at^Q^ i.f(iinary probate court, for each of 
thfB^ crises of guardianship, of whieh there 
Were three, would have been jC,&Oy includ- 
ing the Warrant of inquisition, and all the 
either usual papers* Suppose the sum actu 
ally received by the Respondent in this case 
had been ;{100 — I ask the attemion of the 
Hon. Court to the principle. The proof 
muft be in support of some specific allega- 
tion ; it must be that such a sum was taken 
for the services enumerated in the article. — 
Otherwise it might only shew that the Res- 
pondent had taken extravagant fees as courn 
sel, and that would not ht; a crime for whicU 
lie ^ to be ptinished by this Hoiv Court. — 
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But the Respondent wishes to defend ha» 
conduct in a moral point of view, and there- 
fore I would go into the consideration of the 
facts. According lo the evidence the* on 
the part of the Commonwealth, the usual 
fee at an ordinary Court for these three let- ' 
ters of guardianship would have been if 19,S0. 
But this was at a special Court, %vhen no reg- 
ister was present It was necessary there* 
fore, or at least in such cases it is usual, ta 
take a duplieate copy of the papers in order 
that they may be recorded. The Respon- 
dent was obliged either to act as register 
himself, or to procure a substitute. Now if 
two, three, or four dollars %vere paid for this 
extra writing it would leave but five or six 
dollars of the whole excess for counsel fees, 
and Mr. Parker states that three or four dol- 
lars were paid to an assistant for extra writ- 
ing, and whether this was part of the 5^9 or 
not, he does not know. We have a right to 
assume that it was. At any rate the wit- 
ness would not have been very likely to for- 
get it, if he had paid three dollars more 
than the twenty-niue. Unlesi it is improp- 
er then for a judge of Probate to act as coun- 
sel in any case, the Respondent has done 
nothing improper in this. Your Honors 
know that some of the most respectable men 
in this Commonwealth, some of its most 
distinguished citizens, have been judges of 
probate,- and have still continued their pro- 
fessional practice, and given advice to every 
person who applied for it, I never heard « 
that their reputation suffered for so doing. 
There is no reason why it should ; for they 
had as good a right to give such advice, as 
to advise them how to cultivate their farms. 
The Respondent has done no more than 
they have done ; and it is impossible that 
this case should in any way concern his of- 
ficial conduct. 

I nm not aware that there is any thing 
charged in the third ariicle, which varies it 
materially in principle from tlie first. As to 
the question of the illegality of the Court 
the facts are precisely as they were before. ' 
It is proved, that the Court was hnlden on a 
day not fixed by the statute. If it was il- 
legal therefore in the fnst instance it was in 
(his also ; and if on the contrary it was le- 
gal in the one case, it was so in the other. 
It is proved that in this case also a letter ot 
administration was granted, and the sam& 
sum taken for it within a few cents as in the 
first case. Nothing can be said on this 
point (Jeserving any attention which has not 
been already said on the same point in the> 
(irst article. As to the services rendered at 
the second probate court, the testimony is* 
that the administrator had called frequently 
on (he judge for advice.^ and had takeu di- 
rections bow all the business should be got 
thruugh in one day, in order to avoid the at- 
tendanee of witnesses. On looking at thes 
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IMpers we find that tbert were many credit* 
Qn of the estate ; that the whole business of 
settlement was transacted at this one court ; 
and that the f%es chaiged are in about the 
same proportion to the services rendered as 
in the other cases. 

In the fourth article it is stated, that a let- 
ter ol administration on the estate of Sime- 
on Brown was granted to Joseph Butterfield, 
at an illegal court, for which was taken the 
illegal sum of six dollars. It is proved that 
such a letter was issued at the time mention- 
ed, that it was at a court holden on a day 
not named in the statute, and also that the 
sum of six dollars was paid at that time by 
Butterfield to the judge. But for what was 
it paid ? Does it appear that it was paid as 
tiie article charges ? Why the order of no- 
tice should have been memioned at all in the 
article^ upon the principles of the. Hon. 
Gentlemen who framed it, I do not see ; as 
it h not among the services provided for by 
statute. But this, and all the other papers 
which have been enumerated in relation to 
the first article, were included in this. The 
witness farther states, that he detained the 
Respondent on bis business two or three 
hours $ that he consulted him concerning 
certain property in the State of New- York ; 
that he asked advice, %vhich the Respondent 
gave him, concerning his duties as adminis- 
trator, of which he \vas entirely ignorant ; 
that be paid hjim for the whole the sum of 
six dollars, which he thought a reasonable 
charge and was perfectly satisfied. Not 
even the smallest sum has been proved to 
have been paid far this letter of administra- 
tion. We are indeed willing to admit, that 
out of the six dollars the usual sum was 
paid for th s particular service. But the 
Hon. Gentlemen have adduced no evidence 
which goes to the full extent required by law 
for the purpose of conviction on this arti- 
cle ; nothing which shows a corrupt intent 
on the part of the Respondent. 

The fifth arciele alleges that a Lsiter of ad- 
ministration was granted to the widow of 
Sbobal C. Allen. When — whether one 
year or thirty yeairs since — does not appear. 
It does however appear in evidence ^ that 
such a letter was granted, that for services 
rendered at that time the sum of five dollars 
was paid, and that afterwards in the course 
of the proceedings on the settlement of the 
estate, the farther &uin of thirty two or three 
dollars was paid. Tlic sums therefore are 
^bout the SKime, or if there is any difference, 
they are somewhat lower, than they were in 
the fi»t article. It is not necessary there- 
fore to make any farther remarks upon this 
fifth article, which concludes the first set. — 
In this, and all the preceding, there is either 
no offence alleged, or If there be a sufficient 
allegation there is a deficiency of proof. It 
does not appear frotb any of them, that the 



Respondent has done any thing which it 
was not usua) for other magistrates to do, or. 
any thing which upon the plain principles of 
common sense he had not a eight to do. 

The sixth article contains a charge of a 
different character, which if it be proved, if 
the proof adduced has been satisfaetory — 
such as to leave no doubt upon the mind — ^I, 
can have no doubt of the result to which 
your Honors will come. It is an undoubted 
crime— an unquestionable case of bribery. 
A case m which the Respondent has acted 
when he should not have acted, tind in 
whieh he must have known it was a crime 
in him to act.. A case in which the Res- 
pondent must in all human probability have 
known that a contest was likely to arise, 
which he would be called upon as Judge to 
decide. But the Respondent has too much 
confidence in your Honors' discernment to 
fear, if there be no other evidence than has 
been adduced on the |iirt of the Common- 
wealth, that be shall be convicted upon that 
— upon Loring's testimony alone, ^yhat 
are the. essential facts ? Doubtless tlm 
point to be established is, that while judg^ 
of probate, he engaged to act in this cas% 
whieh might come before him for judicial 
decision, as the attorney of Mary Trow* 
j bridge. But if on the contrary it should 
appear that he engaged to act as the attor- 
ney of Mary Trowbridge before he was 
made judge, there was evidently no crime; 
committed, as iie had not the spirit of proph* 
ecy, and coutd not possibly have foreseen 
the death of his predecessor, or that he 
should succeed him. Now what is the tes- 
timony of Mr. Loring ? He says, that in 
the fall of 1804, he applied on the behalf of 
Mary Trowbridge to the Respondent for 
advice ; tha'. he slated her case to him, and 
desired to know what Was to he ditne. Lor- 
ing indeed says that the Respondent was at 
this time judge of probate ; but he likewise 
says that it was in the fall (Df 1804: — he is 
absolutely certain it was as early as the 19th 
of Dec. in that year ; for that he then re- 
ceived a letter on the business, which he 
produces, and immediately after the receipt 
of which he went to the judge ; at least he 
has no doubt that he went in a day or two 
after, or that at farthest it could not have 
been more. than a fortnight. We have pro- 
duced the records of the CoinDl6nwealth, 
and records do not change, in evidence, to 
show that the Respondent did not enter up- 
on his office untiHong after — two months at 
least after the time mentioned by the wit- 
ness. This then ipakesan end of the case. 
We admit indeed, that if the rest of the 
case were unexplained, it might seem thut 
the Respondent took very high fees as coun- 
sel. But this I really du not suppose to be 
the question befurn your Honours. Wheth- 
er the advice were correct, or not, and ih^ 
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ftM reasoftabi«, or onreuonable, can be oFj 
no moiuent in tlie case. The Respendent 
has not I believe been charged with this of- 
fence, although he hat been charged with 
almost every thing else. But in order to 
show that he has not, in my view »t least, 
acted with any degree of impropriety, I 
would call your Honours' attention for a 
few moments to the circumstances of the 
case. Mr. Cbarapiiey states that he was 
desirous of securing to the wife of Francis 
Champney the benefit of a certain estate, 
belonging to her and her sister Mary Trow- 
bridge. That as early as 1801 a deed was 
executed by Francis Champney conveying | 
his life interest in this estate — a tenantey by 
the curtesy then initiate — to the witness, and 
that he accordingly took charge of the es- 
tate. He recollects that he had repeated 
conferences with the Respondent as at- 
torney of Mary Trowbridge on this subject, I 
leng before he was judge. He particulari- 
zes one at New-Ipswich. Dates he says he 
cannot undertake to fix ; but he is confi- 
dent that it was before the Respondent was 
appointed to his present office, and that af- 
ter that event he ceased to have any con- 
nexion with him as counsel in the case. He 
does not recollect that the reason was par- 
ticularly assigned by the judge^ but he is 
confident of the fact that he never met him 
i^fierwards in the capacity of counsel for 
Mary Trowbridge. We go somewliat far- 
ther. We adduce the testimony of Dr. 
Oliver Prescott who states that he was em- 
ployed as an. appraiser and commissioner on 
ihe estate, and acted as such. He distinctly 
recollects that he was informed by the par- 
ties tliat the report of the commissioners 
was to be final-«-that it was not to go before 
*he judge. I beg th^ Court to look at cer- 
tain evidence in the case, whi^ is not likely 
to be erroneous, and consider whether it does 
not in some measure corroborate this state- 
ment. I refer to the lease, and other papers 
which have been produced. [Mr. H. reads 
the informal report of the commissibners ; 
vid. ante, p. 6S.] This was a paper pro- 
duced by the Managers themselves as ev- 
idence on the part of the Commonwealth. — 
On the back of another paper is a calcula- 
tion of Dr. Prescott as to the vaKie of the 
estate. A paper similar to.the one ju5t read, 
was directed to Abigail Champney. What 
could be the purpose for which these two 
Pfipers were sent to each party, one of them 
living at Gjoton, the other at New-Ips- 
wich, unless that it was understood to be 
a°;reed that the division of the estate should 
be made in this manner, without the inter- 
vention of a decree of the orobate court ? 
As it finally was so settled. There never was 
anv report made, o^cept to the parties. To 
keep off the creditors the witness entered a 
Cfiveati as he called it, to tlie judge of pro- 



bate that he might do nothing about thm 
business. It was in fact to the commissioners, 
and not to the judge. It is immaterial how- 
ever ; the object was to secure the benefit of 
the property to Mrs. Champney, against the 
creditors of her husband. Here is the whole 
of the Respondent's conduct in this transac- 
tion. It would require more chemistry^^than 
I possess to extract any crime out of it. It 
does not seem to me to contain any the 
least impropriety of conduct ; and as it 
would be a useless labour for me to create 
from my own imagmation a case of impro- 
priety which might have happened, I must 
wait to hear what construction is put upon 
the circumstances of this case by the Hon. 
Managers in their close. Fo^ mv own ftart 
1 5)0 not know, I cannot imagine, a l>euer^' 
course, or a different one, than that which 
was in fact pursued by the Respondent. 

The seventh article charges the Respon- 
dent with advising one Samuel Wbiiing in 
and about the settlement of bis accounts as 
guardian of certain wards, and receiving 
therefor, and afterwards allowing in the 
said Whiting's account of guardianship, the 
sum of fifteen dollars. Your Honours will 
doubtless recollect, that the Respondent's 
counsel were perfectly ivilling to admit this 
article, and all the offence therein charged ; 
because in their apprehension, if they have 
been so fortunate as to understand the arti- 
cle, no crime whatever has been alleged in 
it. The Hon. Managers however would 
not accept our offer of admission. They 
chose to prove the article, and under (he/ 
pretence of proving it, they did prove or en- 
deavor to prove, several facts which are not 
here alleged ; as, for instance, thai the Res- 
pondent did not give any advice for which 
be was authorized to make a charge of fif- 
teen doliars^-that it was an exorbitant 
charge to have been made by him even in 
the capacity of counsel. And upon the 
first statement of the witness it seemed so. 
But upon further examination, with a 
production of the original papers in the case, 
the evidence assumed a very different aspect. 
It then appeared, that there were five mi- 
nors, of whom the witness was guardian — 
that, in making up his guardianship accounts 
he had ciiarged the several items indeed 
rightly, but had put all tite accounts into pne ; 
so that he liad credited the whole amount 
of their property to all his waids jointly, 
and charged the whole joint estate with the 
expenditures of eacli ward. This account 
evidently could not be passed ; it was 
:«ecessary that something should be done 
with it, and some assistince must have been 
rendeied from some quarter or other. Whi- 
ting himself said that it was absolutely im- 
possible for him to have put the accounts in 
proper form without assistance. . What then 
was to hft done? Did the Respondent in 
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rendering that astistanee do what he ought 
Hot to have done ? Should he have passed 
the account as it was brought to him ? Cer- 
tahily not. Should he have sent the witness 
to other counsel ? We have produced evi- 
4enee to show that it was the custom of the 
Respondent to do so ; th^t he avoided this 
-kind of labour himself whenever it was pos* 
sible ; that he even took pains to instruct 
gentlemen of the b^r, and often those also 
who were not of the bar, in the necessary 
forms of probate proeeedings; purposely 
that he miehi i;et this sort of business off his 
handf. Messrs. Adams, Wyman, Baldwin, 
Bartlett, and several others, all stated, that 
they had been so instructed by the Respon- 
dent, that they had taken advantage of those 
instructions in preparing a great many pa- 
pars, and doing a great deal of business 
for suitors in the probate court, and that the 
judge himself constantly sent suitors to them 
to have their accounts and papers put in 
proper form. We should have gone on fur- 
ther to have proved a similar usage on the 
part of the Respondent throughout the whole 
county of Middlesex, if the Hon. Man:>gers 
had dot admitted it to be his general prac- 
tice. Now I would ask, how it has been 
made to appear, what there is in the case to 
show, when it is shown that the Respondent 
has taken so much pains as we have not 
only proved, but the Hon.- Gentlemen them- 
selves have conceded, that he did take to 
get rid of business of the kind, what is there 
to show, that he notivithstanding wished, in 
this particular instance, to do this particular 
drudgery, and make the charge, which it is 
alleged that lie did mike, of fifteen dollars. 
Will it be contended then that it was the 
duty of the Respondent, by virtue of his of- 
fice, as judge of probate, to have performed 
this service, and therefore that he should 
have charged no fee for it ? The Hon. Man- 
agers have shown no such law, and it must 
clearly be a requisition of the law. Here is 
an account, a single guardian's account, 
which the witness testifies it took him not 
less than two or three days to make. out. I 
altogether deny that it is the duty of the 
judge of probate to devote his time to this 
kind of business. It is quite as clear that it 
!« not the duty of the register. It is the bu- 
siness of the register to ra«ike out ofilcial pa- 
pers only--those which have been already 
enumerated as issuing from the probate of- 
fice, such as letters, warrants, and decrees ;. 
and not those which come into it ; those - 
which are merely deposited there by other ^ 
persons to be recorded, such as accounts of 
administration and guardianship. It might 
as well be contended that it is the duty of a 
judee of the supreme judicial court, or a 
clerk of any common law court, to make 
out the writ, pleadings, and other formal 
papers incidental to a suit. If then the Re- 



spondent did this service, he did what he 
was not officially bound to do, and what he 
had a right to charge for, like any other ser<» 
vice no way connected with his office. Did 
he seek this kind of service ? That he did 
not, has been not only proved, but conceded. 
Where then is the corruption of the case f 
But it is a fact that the sum of glU was 
chained and received. The first iaipression 
prbduced by the early part of Whiting's tes- 
timony, indeed the witness's own iropression 
at first, was, that this $15 was a large sum 
in regard to the service rendered. But on 
examining the original papers, the witness 
acknowledges that he was altogether mis* 
taken^that he had forgotten the prpportion 
of labour bestowed upon them by tlie Res-* 
pondent. He perceives that there were 
five or six accounts in the whole, and that 
a great part of each stands in the judge's 
own hand-writing. He says that the busi- 
ness occupied him about two days, that he^ 
was obliged to make a number of long calcu- 
lations, and that whenever he got into any 
difficulty he went to the judge. For all this 
labour and service the judge, when the ae- 
count was completed, charged ihree dollars 
to each of the wards who had been benefit- 
ted by it. If this be corruption, your Hon- 
ors will find it at every turn. But if the 
charge had been a hundred dollars in the 
whole, instead of fifteen, I do not see that 
it would have afforded any evidence of cor- 
ruption as a judge, or that there would have 
been the slightest foundation for a convic- 
tion upon the charge of misconduct and 
maladministration in oflice. 

As to the eighth article, I did suppose, 
until I was informed upon inquiry of the 
Hon. Managers that they still insist upon it, 
that it had been given up — that it had been 
made an end of by their own testimony ; 
for on attempting to prove the allegation in 
this article, how does the evidence turn out ? 
Mr. Crosby is asked, did y.ou receive any\ 
directions from the judge concerning the 
account mentioned in the article ? Have 
you ever advised with him about it.' And* 
he answers, no — never. Did you ever pay 
him the sum of two dollars for his services 
as counsel ? He still answers, no— never. I 
understand the Hon. Managers mean to 
submit the case upon this article to the 
jiidgment of the Court, this evidence not* 
withstanding. On what ground indeed I 
am at a loss to conjecture — unless they mean 
to reiy upon'the expression in one of the 
accounts which was produced, which men- 
tions the snm of two dollars paid for assist* 
ance. What for, when, where, to whom^ 
and every other important particular con- 
cerning it, does not appear. But I have 
s-dd enough upon this subject. It were a 
mere waste of my own timci and of your 
Honours' time, to makii^ any more remarks 
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upon this article. Tb* allegation in it is 
wbolly unsupported bj the endence, and it 
ottglit to have been, it roust be abandoned. 

The ninth article is given up by tJie Man- 
agers. With respect to the tenth, I am un* 
certain whether it is to be argued or not, but 
it aeeins that It is not given up. We were 
willing to admit the article. It contains no 
crime tl^it we can perceive. The Hon. 
Managers however chose to offerv evidence 
to prove it, and the evidence was conforma- 
ble to tlie allegations. The facts were as 
follows ; Peter^tevens was sued as execu- 
tor in his own wrong of his father Simon 
8tev«ns, and wanted to know if he could 
avoid a Judgment obtained against hirof by 
taking out letters of administration. The 
Respondent told him he thought he could 
not. There were but two heirs ; they were 
the only parties interested, and they were 
both satisfied. The Hexpondent told Ste- 
vens that the expense of taking out a letter 
of administration would be twenty or thirty 
dollars and. that itvrould be of no advantage. 
He advised Stevens not to take out a letter 
of administration, but told him he would 
grant one if he wished it. Stevens was 
satisfied with the advice and followed it, and 
lie paid the Respondent two dollars. The 
Hon. Managers must maintain that the Res 
spondent could give no advice on any subject 
to any client without being guiiry of a crime, 
•r the article cannot be supported. 

The eleventh article ciiarges the Respon- 
dent with having given advice in April, 1818, 
to Josiah Locke as administrator and to his 
attorney, relative to making out an adminis- 
tration account, in order to rectify a mistake 
which had been made by .the administrator 
in^ previous partial distribution of the es- 
tate; and with having received for this ad- 
vice, and as the counsel of Locke, the sum 
of five dollars. The facts proved are that 
there was a decree for the distribution of 
$8000 — that the administrator, who was «l50 
one of the heirs, not having the decree with 
him, or for some other reason, had paid 
out to others the whole sum, retaining no 
share for himself. The question then was 
how to do justice to himself. It is stated 
that he applied to the Respondent for infor- 
mation. There was no controversy among 
tlie heirs ,* they were perfectly williTig that 
justice should be done, and the only ques- 
tion was how it couid be done. I would here 
ask the Hon. Managers, whether they rely 
on statutory provision, as prohibiting the 
Respondent from giving advice in any case 
to an administrator, or on the common law, 
for maintaining this charge. 

Mr. SHAV^ If the counsel means to 
ask whether we consider the charge as cont- 
ing within the provision of the statute of 
1818, we reply that we do not; that statute 
was passed but did not go into operation be- 



fore the facts alleged took place. But we 
contend that there are other statutes which 
apply to this case. 

Mr. HOAR# - I was in hopes to have 
been saved the trouble of going into a con- 
sideration of the statutes on this subject, 
^he Hon. Manager says there were statutes 
previous to the law of 1818, in operation at 
this time. . The first provision which I find 
is in the provincial law of 17£9. t/^n. Char, 
451. This statute says that whereas several 
of the judges of probate are, or may be jus- 
tices, either of the superior court of judica- 
ture, or of the inferior court of common 
pleas, before whom actions are oftentimes 
determined that relate to the decree of such 
judges of probate, it is therefore enacted, 
that no judge of probate shi^lf have a voice 
in judging or determining, vior act as attor- 
ney in any civil action which may have rela- 
tion to any sentence or decree passed by him 
in his ofllce of judge of probate. I did sup- 
pose that the Hon. Gentlemen would not 
contend that this provision could be so strain- 
ed as to apply to the present case. Such a 
construction gives rise to this absurdity, that 
if the Respondent is prohibited by it to act 
as attorney, he is equally restrained from 
acting as judge. He could not pass a de* 
cree. If the gentlemen contend for one, 
the)' must also for the other. The manifest 
interpretation of this law is that given by the 
learned compilers of the volume in the mar- 
ginal note ; — '* No judge of probate to be 
judge or attorney in another court in any 
cause wherein he has passed a decree." — 
Suppose an appeal from the decree of a judge 
of probate; the object of the law was that 
he should not revise his own decision in an- 
other court, nor appear as counsel in a case 
in which he \tfid decided as judge. The. 
next statute was passed soon after the consti- 
tution went into operation ;;. when the laws 
relating to the same subject being scattered 
in many places, it was thought proper to 
make selections, and collect them into one 
law, with such alterations as experience had 
shown to be expedient. The law of Mar. 
10, 1784, is one of this kind, embracing sev- 
eral provisions as to guardians, executors, &c. 
The 10th section contains the very words of 
the law of 17£7, omitting the preamble. It 
cannot be successfully contendedihat judges 
df probate are prohibited from giving advice 
inanycaseVit certainly cannot be argued 
that these statutes intended to prohibit them 
from judging in c^ses before their own court. 
I am not aware of any other statute to which 
the Hon. Managerii allude. . 

Mr. BUTTON. We read those statutes 
and none other. 

Mr. HOAR. I do not see tl)en any stat- 
ute provision on the subject, to prohibit the 
Rrrspordent from giving the advice mention- 
ed in tins article. The point is too clear to 
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Tef|utre arguing. The statute of Feb. 1818, 
was not in op,eration at the time. This cofii- 
taiDS the same provision as the two former 
ones, with the addition of a prohibition to 
judges of probate as to their acting ai coun- 
sel for or against any executor, administra- 
tor or guardian, as such, in any civil action. 
It is i)ot necessary to comment on tlds stat- 
ute, as there is no charge to which it is ap- 
plicable. This article then, as it has no 
statute to support it, must be grounded on the 
common law ; and here again I must confess 
that I am not aware of any authority by 
which it can be maintained. 

Here let me ask the attention of this 
Hon. Court to the situation of the Judge of 
probate giving advice. It is not the case of 
a man applying for advice, alleging a wrong 
done him, and demanding right Tliere is 
no complaint of a contract being made and 
broken, and no defendant denying. It is 
not a case were there are contending par- 
ties. In the seventh, article, for instance, 
Whiting was a trustee simply, exercising 
his trust by authority of law under an ap- 
pointnient by the judge of probate. Certain 
property is entrusted to him to be disposed 
of. He is desirous to execute the trust faith- 
fully. For this purpose it is necessary that 
he should observe right forms in transacting 
the business. The object of this is that the 
wards when they become of age, and a^^y 
other person who is interested, may be able 
to go to the records and see what b done in 
the case, and whether it is done right. The ' 
witness %vho is the only person appearing, is 
desirous to have it'^done right. Some 
person skilful in the mode of conducting 
business at tl)e probate court must prepare 
his papers. Tiie witness himself is unable. 
The Respondent unwillingly, as it seems 
from the testimony, undertakes the labour 
and drudgery of preparing these long ac- 
sounts. There is no latv to make it hb du- 
ty. If he is wiUing however to prepare 
tliese papers, what principle is there either 
of law or common sense ta prohibit him ? 
What influence can it have on his mind to 
make him less capable of judging than if 
some other person had prepared the same 
papers ? One party is as much interested 
to have them properly made out as another. 
There are no contending parties. This is 
■ot to be compared with, and no way resem- 
bles, the case of a judge giving advice to a 
party coutending before him. It is not, for 
example, at all like Loring's case, as charg- 
ed in the article. Every person would say 
that it was not improper to do what was 
done by the Respondent fer Whiting.— 
There can be no doubt that it was not wrong 
to prepare the papers. The question then 
is, whether it is wrong that he should be paid 
for his services. If it is understood to be 
the duty of the judge of probate to perform 



these services, there must be two or more 
judges in each county. One judge and one 
register are not enough to execute the duties 
required of them. It was proper that some* 
body should prepare these papers, and ali* 
though the Respondent was not obliged to do 
ir, there was no impropriety in his doing it if 
he diose ; and if it was not improper for him 
to do it, then it was not improper for him 
to charge a reasonable compensation. No 
one will say that a charge of three dollars » 
piece to each of the wards fur the labour 
which has been exhibited, .was exorbitant ; 
on the contrary, it was a very moderate and 
reasonable compensation. 

I now proceed to a consideration of the 
twelfth anicle. This contains a charge al*- 
together diiferent in its nature from any one 
ef the others which has been laid before 
your Honours. Tl>e essence of it, that part 
which, if any, consihules the criminality of 
the Respondent's conduct, is perhaps the 
sameasiii theotheis; but in this there area 
number of circumstances of so base, so de* 
grading a character, tiiat I am perfectly ready 
to join with the Hon. Managers and say (hat 
if the charge is true, there is no name to give 
it ; I have no name for it ; and I have 
no name for that man who has brought it 
forward, if the story is false. The Hon. 
Managers will concede that hb conduct 
is as base, as vile, as imagination can con- 
ceive. The article states in substance that 
in June 1815, at a probate court at Framing- 
ham, one \lpheu8 Ware ^was present and 
conversing with another person named Grout, 
respecting the property belonging to a ward 
of said Ware — ^that tlie Respondent over- 
heard this conversation, and proposed tptlie 
parties to give them his adviee— be gave 
advice accordingly, they being willing 
enough to hear, supposing it to be his du- 
ty to give it— that the lUspondeut howev- 
er demanded a fee of five dollars for his 
compensation — first of Grunt, who refused; 
to- pay, saying that it was only bis duty 
to give the advice — that tl)e Respondent 
then left the Courts JHisiness and suitoks, 
and followed Ware down stairs and de- 
manded the five dollars of him— that Ware 
refiisedi alleging that the overseers would 
object to allowing it to him in hb guardi- 
anship account, but the Respondent to 
overcome his ofejectiou said that it might 
be put iuio bb account and allowed and 
the overseers need know nothing about it 
—that the money was then paid, placed 
in tlie account, and allowed. 

There b something^in thb statement, so 
strange in itsell^ so improbable in its nature, 
that though it is susceptible of ppoo^ yet 
every member of thb Court, before he will 
believe a charge of conduct so grossly base«' 
will require evidence of the strongest and 
most irtesisdble character. Where a charge 
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of this description is made, the rule which 
every intelligent man of honest and just feel- 
ings pursues in his intercourse with the 
world, b certainly not less correct here. 
Any person, before he would believe a story 
Af this kind, would critically inquire, what is 
the standing of the reporter ? is he a man 
long known for his habit of telling the truth ? 
Has he no feelings of enmity, no sinister 
views, no selfish motives ? I believe every 
persou does make these inquiries. The gen- 
eral couise of the mind is that if either of 
these questions is not answered in the affirm- 
ative, it is a ground for suspending the judg- 
ment. There is hesitation, a balancing of 
doubts at least. If there is enmity, we do 
not come to the conclusion that the party b 
to be convicted on this testimony. What 
are the facts in this case ? What is the 
situation of ihe witness ? Has he no bias ? 
Is Ite a perfectly fair witness in this trial ? 
It is a well known rule in courts of com- 
mon law, that if a man charges another 
witli the commission of a crime, and makes 
himself an accomplice, his testimony is not 
\o convict the person accused, and it is the 
Constant practice to require some other evi- 
dence. This is perfectly good law to be 
applied every where. How stands the wit- 
ness in this case? Is he a man of incorrupt- 
ible integrity ? Taking his own story, is he 
not something like an accoinplice ? He was 
fully satisfied that this was not a fair charge 
against his ward, and that he piight not to 
pay it — that it was altogether a wrong 
charge ; yet when, from his own story, he 
IS told that it should not come out of his 
pocket — that it siiould be charged to his 
ward in the account and ' be allowed, then 
he is perfectly willing to pay it. The only 
difference in point of crimmality is, tha* the 
Respondent is the nrst proposer of the pro- 
ject. Here is a black conspiracy between 
the Respondent and (he witness' to cheat 
the ward ; only the Respondent first men- 
tions it, and the witness acquiesces. This 
course the witness says was adopted. Per- 
haps any honorable, fair-minded man in the 
situation of the witness, convinced, as he 
says he was, that the charge ought not to be 
paid, would be induced to act as the witness 
says he. did. I am n)istaken however if it is 
W; but I very jnuch doubt whether such a 
a mind as a witness ought to have would 
consent to pay the demand and charge it to 
his ward. I do not know that he might not 
possibly, to avoid importunity, have paid the 
five dollars, but he would never have charg- 
ed it to his ward ; at least unless my feelings 
and views are entirely mistaken. Your 
Honors ought to hesitate before you pro- 
nounce judgment on this evidence. But for- 
tunately for the Respondent, the case does 
not stop here. This is not alt, that the wit> 
cess has sworn he paid the demand, impres- 



ll sed as he was that it was highly improper ; 
it is proved besides that ho has a most vin- 
dictive and deadly hatred against the Res- 
pondent, for some cause, or none. It is 
sworn that he has threatened to get the Res* 
pondent indicted ; not on this subject but 
some other. The Court would not let us 

S» into that; it is enough for us to have 
own that there if a vindictive spirit. If 
I am not altogether mistaken in my 
views of the rules which would govern a 
judge, or any other person of, fair mind, in 
making up an ooiniqn on a subject of this 
kind, they would lead him not to condemn 
on the credit of such a witness and for such 
a story. But we have also positive evidence to, 
disprove this story. We have the deposition of 
Nathan Grout, who states that he attended 
this probate court on other btisiness — that 
he had previously assented as overseer to 
to the allowance of Ware's accotmt — that 
after the business of the court was nearly 
done, he himself applied to the Respondent 
for his advice — that he was stating the cir- 
cumstances of the case to the Respondent 
— that Ware interrupted him, and took the 
story from him, and concluded the state- 
ment — that the Respondent went into a con- 
sideration of the case and gave advice as to 
the course to be pursued — that he then told 
Grout he must pay hun five dollars for his 
advice ; which Grout refused because he 
thought the advice ought to have been giv- 
en without fee — that^the Respondent per- 
sisted in his demand, and Grout offered to 
give him three dollars but the Respondent 
declined receiving it, and Grout then went 
away. This deposition directly contradicts 
one of Ware's statements ; it positively de- 
nies that the Respondent voluntarily prof- 
fered his advice, without being apftlied to. 
Not that this is material as to the criminality 
of the Respondent, (it may be however, 
though it will at least admit of a question 
whether there is any crime in giving advice 
without being asked for it) but it is material 
as it flatly comradicts Ware's testimony in 
an important statement, and strips the case 
of one of the features which give all the 
appearance of nieanness to the transaction. 
Is it right and reasonable to credit a witness 
who comes and tells this story, in pursuit 
of justice as he says, but in pursuit of dark, 
malignant, cowardly revenge, as we say ; 
whose own conduct has been of the descrip- 
tion observed upon ; and whose testimony 
is directly contradicted as to one part, by 
another unprejudiced witness, who says that 
the story as fat as it relates to transactions 
in his presence, is not irue ? Will not this 
destroy Ware's testimony on other points ? 
We cannot follow him as to the transactions- 
in the lower room, for these are laid where 
no person was present to disprove them. I 
cannot believe that your Honours who havo 
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BO such feelings as. the witness, and wha 
will wait unquestionably for evidence that 
deserves credit, I cannot believe that you will 
allow any weight to this testiniohy. If the 
Respondent could not give advice in this 
case and receive compensation for it, then 
no doubt he is guilty. The statement in 
Grout's deposition is admitted to be true. 
Grout asked for advice, the Respondent did 
give it, and did demand, and receive com- 
pensation, and the amount was charged in 
the account, and was allowed. There was 
nu law against all this. Unless your Honors 
believe the additional circumstances stated 
by Ware to have taken place in the lower 
room, which do not contain the essence of 
the criminality charged, but only serve to 
present fhe transaction in a base ami odious 
light, the Respondent has been guilty of no 
misconduct. Was this a case in which it 
was proper fcr a guardian to ask advice ? 
Here was property which it was desirable 
that the guardian should get under his con- 
trol ; he did not know how and he wanted 
advice. If this was not a proper case for ad- 
vice I know not what is. And why siiould 
nut the Respondent give advice in this rase? 
It was not a case that could by any possibili- 
ty come before him as judge. I can see no 
reason why it was not proper for him to give 
it; and if it was proper for him to give it, 
why should he not be paid for it, and why 
should not the guardian pay for it?, This is 
the case, stripped of the odious colouring 
existing in the mind of the witness. There 
is nothing in the transaction that is not per- 
fectly fair and right and defensible, nothing 
but what every honorable man might have 
done. Soime meli might have acted differ- 
ently. Some persons after earning the mo- 
ney by their services, might have said, if 
these men do not choi3se to pay what I am 
justly entitled to from them, let them go ; 
but as far as the law is concerned, there was 
nothing that was not right and proper in the 
Respondent's insisting on being paid. 

The thirteenth article the Managers have 
expressly given up. The fourteenth article 
charges that tlie Respondent was the counsel 
of John Walker, admiuistratorof John Wal- 
ker deceased—that he gave him advice re- 
specting the administration of the estate — 
that he received as fees for his advi(^ at one 
time 55, afterwards $16, and at other times 
other sums amounting to JIlSO — and that as 
judge of probate he allowed these several 
sums in the adminiiftrator's account. The 
proof in relation tQ the $5, is that Walker 
was attending a probate court — that a ques- 
tion arose between him and another person 
respecting the board of one of the minor 
children ; they wished the Respondent to 
decide it as arbitrator — he declined at first, 
but they urged him, and he saiu that after 
the court was over he would attend to it — 
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he did so and charged and received j5. I 
suppose that as it was a case that could not 
possibly come before him to decide as judge, 
it was perfectly proper for him to act in re- 
lation to it either as counsel or referee. The 
second part of the charge relaies to advice ' 
respecting a license to sell real estate. This 
was a case in the court of common pleas — 
one which could not come before himscJf as 
judge and never has. The Respondent gave 
advice ; what it was, is not stated ; and re- 
ceived, not 515 it seems, but only a part of 
it. In all this I can see Uo crimicality, ''In 
relation to the principal sum of $120, the 
witness states that his fadier was a mnivber 
of a copartnership engaged in purchasing 
bailey and hops and shipping them. A suit 
was brought against the surviving members 
of the firm for money received to the use of 
the plaintiff. It was admitted that if the 
money w^s received by any body, it was by 
the father of the witness, and that if recov- 
ered, it would be a fair charge against the 
est:.ie. The other partners told the witness, 
that if he did not defend the action, liiey 
would be defaulted, and come upon him for 
their remedy. He agreed to assume the 
defence and retained the Respondent as his 
counsel to attend to the cause. The Res- 
pondent did so, at different places. The 
witness says also that there was another suit 
similar in its nature to the one I have been 
speaking of— that he is uncertain whether it 
was ever entered, but if it was, that the Res- 
pondent had charge of it. From the cer- 
tificate which has been read it appears ihat 
the action was entered, and continued sever- 
al terms of the court in the couniy of Mid- 
dlesex. As a eompensation for all these va- 
rious services the Respondent has received 
the sum. mentioned of JI120. AVhelher 
he received little or much for these services, 
is no question now. The amount is materi- 
s^only so fur as it is necessary to determine 
ifllether the Respondent acted corruptly in 
allowing it in the .administrator's account. 
What crime there is in this, I stand here to ' 
learn. There is no statute or principle of 
common law against his appearing as coun- 
sel in fhe case and receiving a compensation 
for his services, and I can discern no impro- 
priety ^n his allowing the charge in the ad- 
ministrator's account. It is a custom that 
is universal, and there is no reason against it 
The fifteenth article the Respondent's 
counsel were willing to admit. But the 
Hon. Managers refused to accept our admis- 
sion and attempted to prove the charge ; and 
in this it seems to me they have w hol|y failed, 
Yeur Honors' minutes will determine. The 
witness. Wood, stated that he applied to the 
Respondent for advice at Groton as to the 
estate of Jonas Adams, of whom his sister 
was executrix — that he received advice and 
paid ten dollars for it. What that advice 
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was, whether it was wrong or right does n6t 
appear. The Managers introduce papers to 
show that there was an application to the 
Respondent ftsir administration de bonis non, 
which was refused — that there was an appeal 
from this decree, and that it was reversed. — 
The Managers contend that your Honors 
are to infer from this that the Respondent 
gave advice in a case which might come be- 
fore him and did come oefore him — that he 
adjudged on it and that his decision was re- 
versed. The connexion between this testi- 
mony and these inferences is invisible to me. 
The facts e&clude the possibility of his be- 
ing called on to adjudicate in the case. It 
is only shown ihatthe advice related td the 
estate's being liable for the support of a poor 
person. This was wholly a question of in- 
dividual concern. The whole property be- 
longed to Dorcas Adams the executrix. If 
the estate was holden for the support of this 
poor person, the money came out of he/ 
pocket ; if it was not holden there was so 
much the more left for her. Look at the 
records of the supreme court — there it is 
true the supreme court ordered Dorcas Ad- 
ams to be notified ; but it dees fiot appear 
that she paid any regard to it ; it was no af- 
fair of hers, I do not understand the course 
of reasoning of the Hon. Managers. I do 
not see how the law can be applied to the 
facts, so as to furnish the least evidence of 
criminality. 

I have now, Mr. President, submitted all 
the remarks which I intended to make in 
relation to this cause. I am sensible that I 
have severely taxed your Uonori' patience 
and attention, but I have endeavored to be' 
as brief as possible. There are several 
points of law and fact which I have not 
touched, but have left intentionally, and 
shall leave^ tu the gentlemen who are asso- 
ciated with roe in the defence. 

Mr. Hoar finished his remaiks at 5 ml9^ 
ntes before one o'clock ; wlien the court be- 
ing about to adjourn, Mr. BLAKE request- 
ed on account of his feeble health, that he 
mi!^ht be permitted to proceed in the obser- 
vations tie had to make, until the usual hour 
of adjournment. The Court accordingly 
consented. 

Mr. BLAKE then proceeded : — 
Mr. President,' 

Having engaged, a few days since, unfor- 
tunately as I now fear, both for my client 
and myself, (consideringthe present misera- 
ble stale of my health) to afford all the little 
professional assistance in my power, as one 
of the counsel for the Respondent, I wyi, 
with your permission, and that of this Hon. 
Court, proceed to submit th.e views which I 
have taken of the very serious and interest- 
ing subject now under consideration. -^ 

In the performance of this duty it will be 
my endeavor, Sir, throughout the whole 



course of my remarks, to abstain, a» far as 
may be practicable , from a merereiteratioQ 
of any of the arguments and observations 
whic^ have already been addressed to you 
in behalf of the Respondent. It must be 
obvious, however, that the complete fulfil- 
ment of this intention cannot but be attend^ 
ed with very considerable difficulty. 

On the first day of the session, thdre was 
submitted to this Hon. Court the writtee 
plea and answer of the Respondent, oon- 
taining not only the denial of the charges 
laid against him, but accompanied also by a 
pretty full disclosure of the grounds intend- 
ed to be assumed in his defence, both as to 
the law and the fact of the case. 

In addition to this, there have been pre- 
sented to the Court, by my learned and. 
very able associate who has just concluded 
his address, and whose familiar acquaintaace 
with the cause has enabled him to do the 
most ample justice to it in all its parts, so 
complete an analysis of the prineiples of the ' 
law, and the matters of fact on whieh the 
counsel for the Respondent depend for the 
maintenance of his defence, that it would 
seem indeed, as though little, if any thing 
were remaining, either in the way of argu- 
ment, or elucidation, to be urged by his col- 
leagues who are to follow him. 

tinder such circumstances, Sir, it would 
be difficult for any one, and I am apprehen- 
sive it will be absolutely impossible for my- 
self, in the course of the remarks which I 
have to submit, to refrain from falling into 
/tire same course of reasoning which has al- 
ready been adopted in the defence, or t» 
avoid entirely the repetition of arguments 
which have already been sufficiently stated 
and enforced. Having, however, employed 
much reflection upon the case, I do indulge 
the humble hope, notwithstanding the dis- 
couraging circumstances which have been 
mentioned, that it may yet be in my power 
to present some views of the subject, that 
may be deemed" worthy of attention, and 
which have not hitherto been completely an- 
ticipated. 

The case which is now on trial, Sir, I con- 
sider to be the case of a criminal prosecu- 
tion, before a court of judicature ^ and 
' hence, that in this, as iix all trials of crimes 
and o^ences in such a court, the objects of 
enquiry and examination, are ; — 

First, The nature and form of the accu- 
sation. 

Secondlv, The facts which have been 
established in support of it ; and 

Thirdly, The prinoiples of the law, 
which are applicable to both. 

With regard to the nature and form of 

tbe accusation, as we find it in the articles 

of impeachment, I shal{ have occasion, at 

another sta^e of the discussion, to entreat 

\ the serious attention uf this court to some 
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' «)hiervation§, aDd references to books of ac- 
knowledged authority, which, it would .be 
inconsistent with the coarse of argument I 
had proposed to pursue, to bring before 
jpuv IJonors at the present moment. 

It will be convenient for me, also, to defer 
to a future period the remarks I have to 
make upon the questions of fact which arise 
in the case. There isi, as I think, Sir, a 
great and most solemn question which pre- 
sents itself at the very front of this cause, 
and which in its nature is preliminary to all 
other oonsiderations. It is the great question 
of constitutional law, respecting the legal 
character and jurisdiction of this High and 
Honorable Court, in relation to the subject 
of trial by impeachment ; the nature of the 
4]elinquencies which may be tried and pui>- 
tshed, within the proper sphere of its con- 
stitutional jurisdiction ; and the legal rules 
and principles, by which its inquiry and de- 
cisions in such cases should be governed. 

1 am not insensible, { assure you, Sir, to 
the manifest difficulties and embarrassments 
which must, necessarily, attend the discus- 
sion of these great and most interesting 
questions, Uuder the constitjjtion and the 
lavs of this Commonw^fh, the predica- 
ment of counsel who are called to conduct 
the argument in a case of impeachment, as 
well as of the Court who are to hear and 
decide upon it, is obviously attended with 
many perplexities, which are not experienc- 
ed in the trial of cases, either civil or crim- 
inal, in the courts of ordinary jiuisdiction. 
On the present occasion, Sir, we are under 
the necessity of proceeding to the discussion 
of intricate and most interesting principles ; 
principles, which lie at the very foundation 
of our civil compact, and yet we are desti- 
tute of the aid of cases and precedents, 
which are emphatically denominated the 
"very law" of the common law judge, in 
ordinary cases which come before him, and 
without which he would feel as though seat- 
ed in the midst of clouds and darkness. 
, Precedenis, Sir, are the veryjight and life 
of the judge, in all our courts of inferior 
jurisdiction ; the great fountain from whence 
lie draws most, of that wisdom and learning, 
by which his deliberations are guided, and 
his decisions are regulated. 

It is, hnwerer, the misfortune of this 
Honorable Court, convened as it is for the 
^xercise of its judicial functions, under the 
cb<%stitution of this Commonwealth, that it 
j^annot, as I shall presently attempt to shew, 
avail itself of much assistance in the course 
of its deliberations upon the case now on 
trial, either from the practice in such cases 
in this Commonweal! b, or from the learn- 
ing and information of other ages and na- 
tiiohs. 

As to parliamentary usage, whicii is 
•every thing io England, in regard to the tri- 



al by impeachment, we have nothing of 
this kind to guide, and to direct the course 
of procedure on the present occasion. Un- 
der our present free, and admirable system 
of government, we have, thank God, no ex- 
ample of an omnipotent parliament ; and of - 
course we cannot refer to any parliapienta- 
ry law or usage, of sufficient authority, to 
regulate the trial or decision of the great 
cause now under consideration. It is then, 
Sir, principally by the light of our own un- 
assisted reason, that we may hope to discov- 
er the proper path which ought to be pursu- 
ed. It is by a critical examination of the 
theory of our government, and the Aee and 
liberal principles upon which it was estab- 
lished ; it is by an attentive and scrupulous in- 
spection of the constitution ^ Massachu- 
setts, in all its parts which have a bearing on 
the question, and by thus ascertaining its 
true spirit and intention, in relation to this 
great subject of impeachment, that this Hon. 
Court, learned and intelligent as it is, caii 
ever be enabled to make up a decision that 
will do justice to the citizen, and give honor 
to the State. 

I have already said, and I will here take 
occasion to repeat the remark, that in thi« 
Commonwealth you have no precedents, 
and no established, legitimate usage, where- 
on to found your opinions as to the law of 
impeachment.' The constitution of Massa- 
chusetts, is now about forty years old ; and 
from my own observation and experience, 
connected with the it}formation which has 
been given me by others, I may venture to 
affirm, with confluence, that never since the 
period of iis adoption to tlie present day, 
has there been a single instance of an im- 
peachment, involving any question as to the 
constitutional powers and duties of this 
hish tribunal, in the decision of such a case* 
The truth is, S'nr, (and the circumstance is 
one that should fill the bosom of every citi- 
zen with unspeakable thankfulness to the 
great Giver of all blessings^ that the streams 
of justice have been flowmg so smoothly 
and quietly through our land ; every ^' 
partment of our government, surrounoed as' 
it is by an intelligent, and watchful people, 
has been accustomed so to feel its depen- 
dence upon that people, that scarcely a mur- 
mur of complaint has ever been heard 
among us on the score of injustice or op- 
pression in any act of our civil rulers. 

Indeed, since the first formatfon of our 
civil compact, its-operations throughout, like 
those in the order of nature, have been "so 
silent and harmonious and have come so 
seldom m contact with us, that we enjoy itB 
blessings, with scaicely the consciousness of 
being governed ; that we are almost insensi- 
ble to the existence of this superintending 
power." 

It is nevertbelicss true, that Vitbin tl(» 
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compass of forty long years, three or four 
solitary instances of trial by impeachment 
have occurred in this Commonwealth. Of 
these, two I believe resulted in a conviction ^ 
and I feel myself justified in stating, that in 
neither of the instances alluded to was there 
any point of constitutional law, involved in 
the inquiry. Having had the honor of be-[ 
ing myself of counsel for the respondents, 
(wh6 were justices of the peace) in two of 
the cases I have referred to, I am enabled to 
»pe^ with certainty in relation to the na- 
ture of those cases ; and I do well remem- 
ber, that the only mquiry, in these cases, was 
merely as to the state of facts, without draw- 
ing into discussion any contested question as 
to the law of impeachment. Such I hnve, 
also, reason to believe was the nature of the 
inquiry, in the other cases which have been 
alluded to. 

Thus it is seen, tlvit in the absencd of all 
precedent and usage, it will be the business 
of this Hon. Court, to consider and to settle, 
for the first time, in this Commonwealth, 
thelegaland eonstitutional principles, which, 
not only now, but in all future time, shall 
regulate and govern the trial by impeach- 
ment. 

In this view of the subject. Sir, it would 
be quite superfluous for me, to remind this 
honoraH}le and most intelligent Court, many 
of wh6se members are from among ihe most 
enlightened lawyers and statesmen of our 
land, of the immense, unspeakable impor- 
tance Of the case upon which it is now calT- 
ed(to decide. The subject is, indeed, of in- 
finite moment to the Raspondent at your 
b:ir, as involving every thing* near and dear 
to him on this side the grave. All this, 
however, is but the concern of a single, sol- 
itary individual, an almost imperceptible 
part of a whole community ; and it is not 
to be expected that his welfare or misery, or 
even his life or death, can be the subject of 
great public solicitude, or -sympathy. 
^ The question. however is infinitely inter- 
esting in a pi^blic point of view ; and upon 
the m inner in which it may eventually be 
decided, will in my opinion most essentially 
depend the future character and happiness, 
of this hitherto, much favored comniunity. 

According to (he doctrines which were ad- 
vanced by an Hon. Manager in behalf of 
the House of Representatives, who opened 
this prosecution, and which were virtually 
reiterated by one of his learned associates, 
at a subsequent peiiod, the great question 
which first presents itself to view, is no other 
than this ; whether, in this land of liberty, 
in this boasted republic, which we speak of, 
most emphatically, as a government of laws 
and not of mjen, there is nevertheless one 
great department, *\hose jurisdiction and 
power in pertain most important rases, are 
absolutely ^ourdless, an^i bey{)nd the eonlrqj 



of any known principle or rule ; whether 
it could have been the intention of that con- 
stitution, which hitherto we have been ac- 
customed to regard, as the most perfect 
model of government that was ever formed 
by a free and enlightened people, to invest in 
one department of that government, the un- 
limited power of adjudging and condemning, 
and of inflicting almost the greatest of all 
earthly punishments, according to its own 
mere pleasure and discretion. 

Sir, I have long enteitained the belief, 
that there had prevailed among a portion of 
the people of this Commoiiwealth, many 
vague and dangerous notions respecting the 
subject to which I alhide. The sentiment 
has become quite too prevalent in the com- 
munity, and it has, in fact, been expressed 
more than once in my hearing, since the 
commencement of the present trial, that for 
any petty delinquency, any little aberration 
from the exact line of ofilcial duty, any thing 
indeed unseemly in the conduct of a civil 
magistrate, which in the opinion of this 
Court, may have rendered him unfit to con- 
tinue in ofllice, whether the delinqnencies 
complained of were or were not such, as 
should amount tor" an offence against any 
known law of the land, still it would be 
competent for this Court, in such case, hi 
the plenitude of its great and extraordinary 
jurisdiction, to condemn and to remove up- 
on the process of impeachment. 

What is this, Sir, but to render utterly 
idle a\id nugatory that other provision in our 
constitution, respecting removals upon the 
address of both Houses, which was obvi- 
ously intended as a remedy for cases which 
could not be reached by any other mode ? 
Contrary to every principle of justice, and 
every legal rule of construction, this would 
be in effect, completely to confound the two 
modes of procedure provided by the consti- 
tution in regard to the removal of civil mag- 
istrates, and to leave it with the mere naked 
discretion of the two branches of the Legis- 
lature, to adopt the one or the other, as 
might best suit their own taste or conven- 
ience. Mr. President, I had, until this day, 
entertained the hope and ^the belief, that 
sentiments so utterly fallacious, so dangerous 
and alarming in their tendency, so obvious- 
ly at variaiicQ with every principle of our 
excellent constitution, had been confined to 
the more unthinking and less informed por- 
tion of our community ; I have however per- 
ceived, with no less regret than astonish- 
ment, since the commencemenf of this trial, 
that the errors to which I have adverted, 
have found their way to much more intelli- 
gent and exalted minds. So true is this in- 
deed that more then one of the Hon. Man- 
agers, who have had occasion to address 
you in support of this impeachment,, and 
who are so highly distinguished for th^iv 
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learning and abilities, have, as I think, pret- 
ty clearly evinced in the course of their re- 
marks, that even their cuhivated and well 
disciplined minds are not entiiely unaffected 
by what 1 had hitherto supposed were but 
mere common and popular errors and prej- 
udices. 

In relation to this particular subject, I 
deem it to be my duty, Mr. President, before 
I proceed to state more specifically tlie pre- 
cise points of law, and the constitutional 
grounds on which we shall rely in mainte- 
nance of the defence of our client, to notice 
very briefly and generally some of the ob- 

* servations which fell from the learned Man- 
as^er, who first addressed you in behalf of 
the Hon. House of Representatives ; observ- 
atious which appeared to my mind as being 
fraught with the most alarming and frightful 
import. 

He assured us however in the outs3t of his 
remarks (and even this concession, < onsid- 
ered as a preamble, and a qualiflcatiun of 
the doctrines which were subsequently ad- 
vanced, did not fail, in some measure to al- 
lay our anxiety for the Respondent,) that 
' the Hon. body, of whom he is in part the 

• representative, had not been influencnd in 
their proceedings by any popular out-iloor 
rumouts; nor, indeed by that general spirit 
of dissatisfaction which had long been prev- 
alent in the comihunity, with regard to il>e 
official conduct of the Respondent, and 
whic*i, if I rightly understood the sentiment 
intended to be conveyed by the learned 
Mati.-^ger, *^ had sometimes been considered 
*^ as affording, of itself sufficient grounds for 
" an impeachment," but that they had been 

^governed by a rule and a principle through- 
out the whole course of their investigation. 
Indeed Sir ! and what is all this but to say, 
that the grand inquest, or in other words, 
the grand jury of this Commonwealth, 
whose presentments relate to the most seri- 
ous subjects, and are brought before tlie 
highest judiciary tribunal in our land, did 
not inhale from the very air they breathe, 
the spirit of this prosecution, nor catch it as 
an infection, by coming in contact with the 
body of the prosecutor? Really, Sir, I should 
imagine the Hon. House of Representatives 
ceuld not feel themselves greatly indebted 
to their learned Manager for so very dubi- 
ous, so equivocal a compliment. Surely, 
Sir, it needed not the eulogiuni of that Hon. 
Gentleman, nor of any other, to convince us 
that, in finding tins impeachment, they could 
not have been influenced by any other con- 
sideration than a sense of public duty ; and 
that in the fulfihnent of that duty^, they must 
have been regulated by principles which 
should govern in such a case. We know, 
and we venerate as highly a«j does the Hon. 
Gentleman, or any of his associates, the in- 
teHigenc3 and .. purity and magiianimity of 



that exalted branch of the government of 
which I am speaking ; we should therefore 
be among the last to imagine, that when 
acting as the grand inquest of the Common- 
wealth, and engaged in the solemn but un- 
welcome business of arrliigning a fellow cit- 
izen, hitherto much respected and esteemed 
in society., they could have permitted their 
minds to be biassed by any floating rumour, 
any popular excitement ; or be influenced 
by any other consideration, than the law and 
the testimony as it appeared before them. 
The observations, however, of the learned 
Gentleman, to which I have hitherto advert- 
ed, may have been, and probably were, in 
the course of mere incidental remark, and 
are not therefore deserving of further ani- 
madversion. 

But, Sir, there were other sentiments ad- 
vanced by this Hon. Manager, in the open- 
ing of his very eloquent address to you, 
which arc of a much more grave and serious 
character ; and which appeared to me, at 
the time, as they still do, as being fraught 
with the most dangerous and frightful im- 
port. It was stated by the ^earnisd Gentle- 
man, and with a degree of emphasis, which 
seemed to denote his entire conviction of th» 
truth of the position, that the powers of the 
House of Representatives, with regard to the 
presentment, and of this Hon. Court, in tr- 
spect to the trial of prosecutions by impeacli- 
ment, were " absolutely transcendent ;" — 
that this Court, as a Court of impeachment, 
was governed by no common law rule or 
principle ; that it was bound only by its own 
independent opinions and judgment, and 
"should take its precedents from no other 
source." Such, I think, were the senti- 
ments, and if I mistake nor, the very wotds, 
of the Hon. Gentleman to whom I allude. 

And what, Sir, have we here ? In the name , 
of God, what is tiie sort of doctrine which 
the learned gentleman has laboured to es- 
tablish ? Are Sentiments like these fit to he 
proclaimed in a republic ; fit to be pronoun- 
ced on this solemn occasion, and in iWis hall, 
sacredly devoted to the great -cause of liberty 
and law ? Are we in the favoured land of 
freedom, boasting of its equal rigl»ts, the pu- 
rity, and excellence of its civil imtiiuiions, 
tlie ascendency of its laws over the power 
of then ? Or is the government of Mas5a- 
cliuseits, hitherto the pride and boast of ev- 
ery one who has enjoyed its protection, sur'- ; 
denly transformed to the image of an an- 
tocrary, to the very sicniiitude of the despot- 
isms of Russia and Turkey ? God forbid ! 
I trust it will be Vn my power, hereafter, to 
demonstrate, that the constiituion of MassH- 
chuseits is by no means obnoxious to so 
foul an imputation. 

Permit fne then to inquire. Sir, who and 
what, is this transcendent House of Repre- 
sentatives ; 'his high and omnipoient £iourt 
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of impeachment, that is elevated above all 
common law rules and principles, that shall 
consult 00 precedents, but shall st^nd upon 
its own independent judgment as the onlj 
rule of its proceedings. What are these 
departments in • our government, in the 
palm of whose hand are concentrated these 
great and preeminent {mwers ; and of whom 
it may be said, that they hold at the mercy 
of their own sovereign will and pleasure, 
the honor, the fortunes, and even ihe civil 
rights and privileges, of the whole radgistra- 
ey of our Uom moo wealth ? 

Sir, on recurring to the constitution of 
Massachusetts, we shall find it contains a 
i%\9 plain and intelligible words, which fur- 
nish an easy solution of these questions. — 
Here we find, that notwithstanding the fan- 
cied preeminence and transcendency of any 
department4if our government, they are af- 
tei all but the mere agents and servants of 
the people, subject to the same laws, con- 
trolled by the same constitutional principles, 
and standing indeed, except as to the fleet- 
ing, transitory honors of their public station, 
upon the precise footing of equality with the 
humblest citizen in the community ! This 
high and Hon. Court is but the mere crea- 
tine of the constitution; from that source, it 
has derived its existence, and it cannot, will 
not, presume, on this, or on any occasion, to 
e^wtravene the high behests of its creator. 
If tiien we attentively examine this consti- 
tution, which is the great fountain of all the 
power and authority belonging to any branch 
of the government, we shall be convinced 
tiiat no such arbitrary, despotic principle, as 
that which has been 'contended for, in rf-la- 
1 ion to the subject of impeachment, or any 
other subject, is recognized, or even counte- 
nanced by any proyisioo in that instrument. 

On the contrary it is most apparent, from 
every view that can be taken of the genius 
and character of our social compact ; from 
every thing we know as to the great end, 
and aim of its formation, that |t was the in- 
tention of the illustrious patriots who fram- 
ed it, and of the intelligent and high rhinded 
people who sanctioned it, that there should 
be a known rule and a law, by which the 
conduct, not only of the citizen, but of the 
magisuate, and every order of our civil ru- 
lers, should be regulated and governed ; — to 
the end, as it is emphatically pronounced in 
the const itni ion, '* that there should be a gov- 
ernment of laws and not of men." Indeed. 
Sir, it is this principle, in which consists tl)e 
very essence of a free, republican system of 
ITovernment, and by which alone it is dis- 
lingnishable from that repudiated monarchy 
which was thrown off at the declaratioii of 
independence. It is this same principle which 
forms the basis of o.ur c\yil privileges, and 
v7ithout it, allonr boasted rights and immu- 
nities are but a siiadow, a dream ! 



On recurring to the constitutiod of Mas- 
sachusetts, it will he clearly seen, that its 
framers were suiiicionily aware of the inesti- 
mable value of the principle alluded to ; 
and accordingly, that they did not fail to 
give it ao application to every order and de- 
scription of men, whether ruler or subject \ 
unless indeed it shall be established, by the 
decision of the case now on trial, that this 
high Court of impeachment is a solitary ex- 
ception, and exempt from its operation. 

I shall not presume to trespass upon the 
patience of this Hon. Court by entering, at 
this time, upon an examination of the vari- 
ous constitutional provisions which might be 
quoted in illustration of the position which 
has been stated. For the present. I wish 
only to be indulged in submitting a few gen* 
eral observations in relation to that single 
department of our government, of which, if 
I mistake not, the Senate of Massachusetts, 
when assembled as a court of impeachmei>t, 
may properly be considered a member ; and 
as being subject therefore, in most respects, 
to the same rules and principles, as those by 
which the powers of that department are re- 
sfrained and controlled. 

I refer, Sir, to the judiciary department ; 
and I shall confine my remarks to the high- 
est judiciary tribunal, known to our constitu- 
tion and laws (excepting only this high court 
of impeachment which I have now the hon- 
or to address) namely, the supreme judicial 
court of this Commonwealth. The juris- 
diction of this court, as to every matter, civ- 
il or criminal, arising within the Common- 
wealth, it is well known', is of very great and 
almost unlimited extent. 

It is moreover a court in the last resort ; — 
audits judgments and decrees are final and 
irreversible. From a superficial and cursory 
view of the subject, it would seem indeed^ as 
though every thing dear to tlie citizen in 
this sublunary world ; his reputation, and 
hoTior, his liberty, his property, and even 
life itself, were committed to the sovereign 
<li$posal of tire five individuals who compose 
tliis high tribunal ; five mere mortals, sub- 
ject to the like passions and infn'mitics, and 
frail and fallible, as himself. 

But, Sir, a little observation and reiflection 
upon the theory of our gavernmcnt, will be 
sufficient to shew us, thai this is v.ery far in- 
deed fron/being tlve true state o( the case. 
Great and extensive ns may seem to be the 
authority of the high judicatory I am speak- 
ing of, it will be found on examination, that 
it is hemmed in on all sides by certain 
constitutional metes and bounds, that arc 
sufficient to prevent even the possibility of 
abu«e in the exercise of this authority ; that 
it is surrounded in fact by a wall, which it 
will no(, dare not, attempt to surmount. 

D.^ we then find in practice, Sir, that it is 
the arhirrary will, the displeasure of an in- 
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digtiant judge, elevated as he may be upon 
his seat of justice, that we are accustomed 
to hold in fear ; or is it the constitution and 
the law, of which the judge is after all' but 
the humble minister, that strike terror upon 
the evil doer, and give secuiity and protec- 
tion to ihe just and upright man ? 

I repeat that the judge is but the mere 
minister of the law. He can neither create 
nor annul the rule bj which the rights of the 
citizen, even in regard to the most minute 
eoncern of life, may be aflfected. His judg- 
ments and decrees are but the promulgation 
of mere legal conclusions from the premises 
that were submitted to him. 

If an affair. of propertj^ be the subject of 
inquiry, it U ilic law^ and not the arbitrary 
will or disciclioii of the judge, which is de- 
cisive of the (|uesiion. If the life of any 
member of the society have become forfeit, 
it Is the law which coudenms ; and the whole 
du^ of the judge consists, in barely pro- 
nouncing its sentence of condemnation. — 
Such, Sir, is the theory of our government, 
so far as relates to the administration of pub- 
lic justice under the constitution of Massa- 
chusetts; and I feel no small degree of pride 
and satisfaction in having it in my power to 
say'with confidence, that such has been the 
intelligence and purity of our civil magis- 
trates, such the consciousness of their res- 
ponsibility to the people whose rights and 
interests are committed to their custody, that 
scarcely an instance has occurred, in which 
it may 'be said that their practice hai not 
been in correspondence with 'this theory. 

«Much less have we ever heard that any 
judge of our Court's, professing to be an ad- 
ministrator of public justice, whether in the 
highest or the most subordinate judicatory 
of the Common weahh, has had the boldness, 
the effrontery to avow, in the language of 
the Hon. Manager, that '4)e is not bound by 
any common law rules and principles''; that 
^ he will be guided by no precedents" 1 — 
Never, never, I believe, was it known in ihis 
or in any other section of our free and en- 
lightened country, that a judicial officer has 
had the arrogance to boast of the ^* tran- 
scendency" of his powers; or that he shall 
be governed by no other rule than his own 
independent opinions, in uiaking up his ad- 
judications. 

No, Sir ; under the smiles of that metciful 
Providence, that has watered o^er and guid- 
ed the destinies of this much favored people, 
^vehave hithert9 been exempt, and I trust 
in God shall yet eontinue to be, from ihe 
affliction of that most direful scourge, a 
judge clothed with full discretionary powers; 
a judge, knowing no superior, and holding 
at the mercy of his own arbitrary will and 
pleasure, the lives and fortunes and liberty 
ef the subject. 

No, Su: ; there ha6 never stalk«d to this 



(/ land any such judicial monster as an Emp- 
son or a Dudley ; nor have we yet adopted 
for our imitation the Star Chamber doctrine 
of a court, " holding that for honourable, 
which pl^aseth, and that for just, which pro- 
fiteth ; and becoming both a court of law to 
determine civil rights, and a court of reven- 
ue for enriching the treasury ; a court en- 
joining upon the people that which was not 
enjoined by the laws, and prohibiting that 
which was not prohibited." 

Very different indeed from all this, is the 
character of the Massachusetts judiciary. It 
is not that which profiteth, nor that which is 
most consonant with the humour of the 
judge ; but it is the constitution and the 
law, which are the rule of his conduct and 
his decisions. 

Accordingly, Sir, never was it known, and 
I trust it never will be (unless indeed the ex-^ 
traordinary sentiment which has been pro- 
claimed by an Hon. Manager should seem 
to give encouragement to such presumption) 
'that any judicatory^ in our land has been so 
infatuated by elevation to ^power, as to 
imagine itself independent of that rule, or 
to set up its own private judgment and opin- 
ions as the only standard of its* decisions. 
God forbid that (he people of Massachusetts 
should ever be left to endure with compo- 
sure any such example of effrontery in their 
magistrates. 

But, Sir, my remarks thus far have been 
confined merely to the consideration of the 
natui^ of the office, and the duties of those 
who aieiralled to presidain our courts ofju- 
dicalure. There are however other pjro- 
cecdings necessary to the due administra- 
tion of public justice in our country, Nvhicli 
are not less deserving of attention ; as af- 
fording additional illustration of the great 
principlp for which we contend on the pres- 
ent occasion. The judges of our courts are 
not alone concerned in accomplishing the 
great purposes of the law. — Although they 
have much to perform in the progress, yat 
they have nothing to do at the inception, oC 
a criminal prosecution. Below the seat of 
judvinent,yeton a level ivith it as regards 
the great and momentous duty to be fulfill- 
edy there is another tribunal which stands as 
a rampan between the accuser au<J the ac- 
cused, the prisoner and his judge. 

The tribunal to which I allude is no other 
than the grand inquest of the several coun- 
ties, who, as guardians of the public peace 
and welfare, are diarged .with the present- 
ment of crimes committed within their res-' 
pective precincts. So far as relates tu the 
prosecutions of ofienders, this inquest may, 
very properly, be regarded as a constituent 
part of the Court ; possessing, as to every 
thing within the appropriate sphere of irs 
jurisdiction, a power as independetit, an au- 
f thorit y as absolute, as could be pretended by 
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the highest judicial officer ia our Uud. It 
is well known to us all, that the grand ju- 
ries of this Commonweaith are invested with 
the exclusive power of presentment and in- 
4ictnient fur crimes ; that it is through this 
medium and this only, that the voice of the 
accuser is permitted to reach the bench of 
justice; that it is through this ordeal thJt 
both the aggressor and the agrieved ti|ust 
pass, in order to await the judgment of the 
law. 

Such is the power of our gran^d juries ; yet 
has it ever been imagined, that in the exer- 
cise of this power they were not bound by 
^ any common law rules or principles" ? — 
That, in forming a decision upon any matter 
submitted to their inquiry, they were at lib- 
erty to set up their own private judgment 
and opinions, in opposition to a known rule 
of law, and to construe any thing and every 
thing a crime, which should hap|ien to be 
offensive to their taste or their feelings? No, 
iSir, with us it never has \)een seen, that the 
iRtelligent body of citizens, who usually 
compose this most important branch of our 
civil authority, have presumed to take upon 
themselves tlie high privilege of censors; to 
regulate and correct (he morals and manners 
of society ; or in the plenitude of their pow- 
er, have they, in any instance fell themselves 
authorised to disturb by their inquisitions the 
tranquillity of even the humblest individual 
in the community, without proceeding on the 
ground of his having committed some of- 
feute against a knoWn and established law 
of the land. 

Whatever loose and incoherent practices 
in regard to this subject, may have been in- 
duls;ed in any other section of our couu- 
fry, it should he matter of pride and satis- 
faction to us nil, that in this Commonweaith 
the solemn processes of the law are not per- 
mitted to be abused and degraded by any 
such levities. 

Again Sir, in re!atton to tiie great princi- 
ple which is the present subject of our in- 
quiry, it may he useful to consider for a 
moment the nature of that otiier great and 
jnosl importtii^t power, which we see cm- 
ployed in the administration of public jus- 
tice, the trial by jury. This it is, which not 
only in this, but in ilie country from whence 
we are descended, has been emphatically de- 
nominated the very bulwark of civil liberty, 
the great barrier of diefence and protection 
to the subject, against the usurpation and 
tyranny of arbitrary power. Accordingly 
we find that the trial by jury is a first and 
fundamei'ital principle in the constitution of 
Massachusetts, and more than any thing, I 
had almost said every thing besides, is es- 
sential to the great purposes of its forma- 
tion. 

Such being the high destination of thjs 
most renowned and popular branch of our 
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juridical polity, it is certainly not unfeasona- • 
ble to suppose, that if it had been deemed 
consistent in other respects with the genius 
and spirit of our system of government, to 
have confided to any council or body of 
men whatever, the exercise of large discre- 
tionary powers, it is to this tribunal moyt es- 
pecially, that such powers would have been 
entrusted. Bur, Sir, we do not find this to 
be the case. Tiie constitution oi Massachu- 
setts, ever faithful to the great cause of civ- 
il liberty ; ever intent upon the accomplish- 
ment of its great design of securing the 
rights of tlie citizen from the arbitrary will 
and control of his fellows, has chosen to « 
leave liable even the much favored trial by 
jury, to the salutary limitations, and re- 
straints of the common law. Accordingly 
we do not find that this tribunal has 
ever yet presumed to hold itself up as um- 
pire and arbitrator to determine, according 
to the dictates of its mere will and pleasure, 
the various controversies between man and 
man, between the citizen and his govern- 
ment. So far as I know, the instance has 
not occurred in which a traverse jury in this 
Commonwealth has pretepded, that, in rela- 
tion to the trial of (Crimes, its powers ** were 
transcendent ;" that it was not to be influenc- 
ed by any precedent or authority, but could 
become a ^* law unto itself," and adopt no 
other rule than its own mere will and pleas* 
ore, as the basis of its decisions. On the 
contrary, by the very tenor of their oaths, 
they are bound to render their verdicts, *^ ac- 
cording to the law and the evidence" submit- 
ted to them ; and a decision upon any other 
grounds, even in relation ;o the most trifling 
concern of pro))erty, upon which they might 
be called to determine, would be not less a 
sacrifice of their honor and conscience, as 
individuals, than an outrage upon the socie- 
ty of whicli they were members. 

I might proceed, Mr. President, almost to 
infinitude in the multiplication of examples 
tending to illustrate the absolute universali- 
ty of that principle of the constitution and 
the law of Massachusetts, which requires of 
every branch and department of the govern- 
ment, the evidence of some legitimate rule 
and reason, as the grounds of its proceed- 
ings. Upon an attentive examination of thft. 
whole scope and tenour of our social com- 
pact, we cannot but be forcibly impressed by 
the conviction that a most inexorable jeal- 
ousy of power must have presided at its for- 
mation. It seems indeed to proeeed through- 
out on the principle, (as though it were an 
axiom in our ethicks) that the possession of 
power and the propensity to abuse it, were 
necessarily connected and inseparable. 

If then it be perceived tliatBvery depart- 
ment of our government has been placed by 
the constitution in the custody of the lafv ; 
if it be clear, an i it certainly is so, that the 
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rights oTaven the humblest individual in the 
cominuuity, are holden lacred and inviola- 
ble, and are not to be affects^ by any other 
power than " the judgment of his peers, or 
the law of the land" ; if indeed in our sys- 
tem of government we find a fixed rule and 
a law for every thing besides, how shall it be 
said that we have not something like a prin- 
ciple and a law in relation to the great sub- 
ject of trial by impeachment ? Permit me 
to inquire, Sir, is it not most remarkable ; is 
it not indeed absolutely incredible, that the 
framers of our constitution, who did not 
omit to make the most ample provision for 
the security by law of every other description 
and denomination of citizens, should never- 
theless have been so blind and so negligent, 
as to have left the whole civil magistracy of 
the Commonwealth— -a class in our commu- 
nity, of all others, the most entitled to our 
veneration and respect-^subject to be con- 
demned, and despoiled of their dearest rights 
and privileges, not by the law of the land, 
but at the mere will and pleasure, and by a 
single casting vote of a single branch of our 
legislature ? Sir, in my mind the supposi- 
tion is monstrous and cannot be endured ; 
and I humbly hope that it may be in my 
power, in the sequel of the remarks which I 
shall bavo'ihe honor to submit to this Hon. 
Court, to demonstrate its fallacy, and its ut- 
ter repugnancy to every principle of our 
excellent constitution. 

\t half past 1 o'clock Mr. Blake gave 
way to a motion for an adjournment, and 
the Court adjourned to half past S in the af- 
ternoon. 

AFTERJsrOOJSr, 

The usual messages between the two 
Houses were delivered by Mr. Gardner of 
the Senate, and Mr. Thaxter of the House 
of Representatives. 

The Court being opened, at a quarter be- 
fore 4 o'clock Mr. BLAKE resumed his ar- 
gument : — ^ 

Thus far, Mr. President, it has been my 
intention, in the course of the remarks that 
have been submitted to you, to take some 
general views merely of the constitutional 
powers and duties of this Hon. Coi^rt, as a 
court of impeachment; and to repel at once 
the bold, adventurous doctrines, jn relation 
to this subject, which were advanced by an 
Hon< Manager, at the opening of the prose- 
cution inbehalf of the Commonwealth. 

Wiitv^our permission, I will now proceed 
toerihore particular consideration of this In- 
teresting subject; and to state more speeific- 
eliy and distinctly, the legal and constitu- 
tional grounds on which we ^all rely in the 
defence of our client. '« 

In relation to the trial by impeachment, 
there are. Sir, to be found in the constitution 
of Massachusetts, two provisions, and only 
two, which seem to have a direct and imroe- 
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diate reference to the subject in question. 
The first of these is contained, in Chapter 
1st, Sect. Sd, Art. 6th, and is in these words 
viz : — 

^ The House of Representatives, /shall 
be the grand inquest of this Commonwealth ; 
and all impeachments made by them shall 
be heard and tried by the Senate." 

The other provision will be found in Chap- 
ter 1st, Section Sd, Art. 8ih, ^nd is thus ex- 
pressed, viz : — *^ The Senate shall be a 
Court, with full authority to hear and de- 
termine all impeachments made by the 
House of Representatives, against any offi- 
cer or officers of the Commonwealth, for 
misconduct and maladministration in tjieir 
offices. But previous to the trial of every 
impeachment, the members of the Senate 
shall respectively be sworn, tiuly and impar* 
tially to try and determine the charge in ^ 
question, according to evidence. Their 
judgment however, shall not extend further 
than to removal from office, sM)d disqualifi* 
cation to bold or enjoy any place of bonor^ 
trust, or profit, under this Commonwealth.; 
but the party so convicted, shall be never- 
theless liable to indictment, trial, judgment 
and punishment, according to the laws of 
the land." 

Here then we find established, by the con* 
stitution, a gnand inquest fur the present- 
ment, and a high court fer the tr>ing and 
determming of the delinquencies in office of 
the civil magistrate. Here also we see very 
clearly the. nature and extent of the punish- 
ment, in such cases, that this high tribunal is 
empowered to inflict. 

So far as relates to these particulars, the 
language, . as well as the intention^ of the 
constitution, seems to be sufficiently plain 
and intelligible. 

But Sir, (and it is owing, as I think, to the 
introduction of one most unfortunate wor4 
which we find in the article of the constitu- 
tion last recited) there arises here, at the 
very threshold of this cause, a most serious 
and interesting question ; a' question, as to 
what species and degree of official '^ mis- 
conduct" in a public functionary, (" miscon- 
duct," I say, for that is the word to which I 
have alluded) was intended by the constitu- 
tion, to be the subject matter of pre^ientment 
by this grand inquest, and to be tried and 
punished by this high Court of impeach- 
ment. 

In relation to this question there has,' I 
know, existed in the community, and even 
in the minds of the most refleotthg and in- 
telligent men, an honest diversity of opin- 
ion ; and I am quite willing; to admit, that 
the proper elucidation of the subject must 
necessarily be attetided with considerable 
labor a^nd diffii6uhy. 

I will venture however to assume it as e 
position, wiiose truth and solidity it wiJ] be 
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my endeavour to establish in the course of 
my remarks, that the constitutional jurisdic- 
tion of this Court, sitting as a court of im- 
peachment, extends to nothing Jess than 
certain high crimes and misdemeanors in 
office ; — ^That ueither a judge, nor any oth- 
er officer of this government, is liable to be 
removed from office, or otherwise to be 
punished, by impeachment, but on convic- 
tion of some specific, definable offence 
against a known, preexisting, law of the 
land. 

In the course of reasoning which I shall 
adopt in order to establish the truth of this 
proposition, although my arguments will be 
principally founded upon what I conceive to 
be the direct and paramount authority of 
our own constitution, yet I am not unwilling 
to admit that there is to be derived no in- 
considerable portion of useful light and in- 
formation, in relation to the great subject of 
the trial by impeachment, from a reference 
to the principles relative thereto, as we find 
them settled, and established (especially in 
more modern times) in that nation from 
whence most of our notions of jurispru- 
dence have been derived. The very word, 
impeachment, which has been adopted into 
our constitution, being indeed in the code 
from whence it is derived, a term purely 
technical, denoting a particular method ap- 
pointed for the trial of certain crimes, it be- 
comes absolutely necessary that we should 
go back to its source, in order to ascertain 
its legal import aftd signification,- and the 
rules and principles with which it is con- 
nected. \nd here, Sir, I am prepared to 
agree without the least reserve, thal| the 
principles of the English law, in relation to 
the trial by impeachment, 50 far a* they 
may.be deemed in any degree applicable to 
our own condition and circumstances, and 
have not been qualified or restrained by any 
of the provisions of our own constitution, 
are deserving of great respect and attention ; 
and are, indeed, to be received, as possess- 
ing almest the force of binding authority, 
in this Commonwealth. Whnt then do we 
find, Sir, to he the doctrines of the English 
law, in regard to this great and extraordina- 
ry mode of trial ? What are the particular 
delinquencies that fall within its scope ; and 
the legal rules and principles by which ilie 
trial and the decisirm are to be governed ? 

In reference to all these questions, I 
would beg leave, in the first place, to invite 
the attention of this Court to a few general 
leading principles, as we find them laid 
down by an admirable elementary writer of 
the highest authority. In the Commenta- 
ries of Sir William Blackstone, vol. 4. page 
359,260,261', ^c. in his chapter respecting 
" courts of ci iminal jinisdiciion," he speaks 
first, (as standing first and foremost in the 
eeumeration) of the high court of parlia- t 



ment; and of this he sa^s, "that it is tht 
supreme court in tht kU\gdOm, not on^ for 
the making, but also, for the execumo of 
the laws, by t\^e trial <of great and ene^mous 
offenders, whether lords or commons, in the 
method of parliamentary impeachment." — 
That " an impeachment, before the lords by 
the commons of Great ^Britain, in parlia- 
ment is a prosecution of the already known 
and established law, and has bew, frequent- 
ly, put in practice ; being a presentment to 
the most high and supreme court of criminal 
jurisdiction, by the most solemn grand in^- 
quest of the whole kingdom." [See also 
Hale's P. C. 150.] 

Again at page 260 it is remarked B/ 
this author, that " The articles of impeach- 
ment are a kind of bills of indictment, found 
by the house of commons, and afterwards 
tried by the lords ; who are, in cases of mis- 
demeanors considered not only as their own 
peers, but as the peers of the whole nation." 

As to the utility of the trial by impeach- 
ment, he adds, that " it has a peculiar pro- 
priety in the English consthution ; which has 
much improved upon the ancient model im* 
I ported hither from the Continent. FoT,"says 
he, " though in general the union of the 
legislative and judicial powers ought to be 
most carefully avoided, yet it may happen 
that a subject, intrusted with the administra- 
tion of public affairs, may infrmge the rights 
of the people, and be guilty of such crimes, 
as the ordinary magistrate either dares not 
or cannot punish. Of these the representa- 
tives of the people, or house of commons, 
cannot properly judge ; because their con- 
istituents are tlie parties injured," &tc. fcc. 
But before what court sliall this impeach- 
ment be tried ? Not before the ordinary 
tribunals, which would naturally be swayed 
by the authority of so powerful an accuser. 
Reason therefore will suggest, " that this 
branch of tl»e legislature," that is.the house 
of commons, '• which represents the people, 
must bring its charge before the other branch 
which consists of the nobility, who have 
neiihcr tl4e same interests, nor the samepas- 
sions as popular assemblies. It is proper 
that the nobility should judge, to insure jus- 
tice to the accused ; as it is proper that the 
peq)le should accuse, to insure justice to the 
connnonwealth." 

In this connection, Sir, I would beg jeave 
also to read a passage from the work of 
another elementary writer of equal respecta- 
bility, and not less acknowledged authority, 
than tbat already cited, in which the sub- 
ject of inipeachjuent is treated with some- 
what mme particnlarity, and some addition- 
al rules and principles are laid down with 
rejicard to the nature and force of this extra- 
ordinary method of prosecution, which are 



deserving of the most serious attention* on ^ 
the present occasion. 
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. I rafer Sir, to the admirable Lectures of 
Mr. Wooddeson. In vol. £, page 611 of 
^ itui work, in treating of the law of im- 
peachment, it is thus laid down ; 

*' As to the trial itself, it must of couise 
vary in exteri^al ceremony, but differs not in 
essentials from criminal prosecutions before 
inferior courts. The same rules of evidence, 
the same legal notions of crimes and pun- 
ishments prevail. For impeachments are 
not framed to alter the law, but to carry it 
into more effectual execution, where it 
might be obstructed, by the influence of too 
powerful delinquents, or not easily discerned 
in the oruinary course of jurisdiction, by 
reason of the peculiar quality of the alleged 
crimes. The judgment therefore is to be 
such as is warranted by legal principles or 
precedents; — In capital cases, the mere 
stated sentence is to be specifically pro- 
nouBced. 

Were it necessary for me. Sir, to shew the 
antiquity, or authenticity of the doctrines 
here advanced, as to the English law of im- 
peachment, by these great and celebrated 
commentators, I could readily do this, by re- 
ferring this Hon. Court, to the authority of 
niudi earliei' writers, who have been most 
conspicuous in the juridical history of Great 
Britain. 

It is to be presumed, however, that noth • 
ing need be added on the present occasion, 
to the authority of the great namss that have 
been mentioned. 

Such then we perceive, Sir, are some of 
the doctrines of the English law, in relation 
to the trial by impeachment; and although, 
as I shall hereafter attempt to show, there 
are other and most important rules and prin- 
ciples which are applicable to. a case of im- 
peachment, arising under the constitution of 
Massachusetts, yet I will very cheerfully a- 
gree, that tbs principles which have been 
quoted shall be con^tidered, to the utmost ex- 
tent of their applicability, as having the force 
and authority of law on the present occasion. 
With reference, then to the history and 
the character of the trial by impeaoliment, 
as we find U explained in the authorities 
that have been cited, a most important idea 
which first presents itself to our mind is, that 
it was intended, not for the purpose of sub- 
jecting the party accused to any degree of 
rigour or severity, to which h(* would not 
bdve been exposed by the common and ordi- 
nary course of trial by jury, but was in fact, 
designed for the ex^iress purpose Mf affording 
him additional sacurity and protection. If 
tvas intendel, not for tlwj purpose of depriv 
ing the civil magistrate of that boasted priv- 
ilege of being heard and adjudged by his 
peers, wljich might be claimed as a birlhriglit 
by the very humblest individual in the realm, 
but was designed to shield the dignity of his 
nffi^c and station from the in^uence of those (/ 
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adverse prejudices and suspicions, which are 
but too commonly indulged by the mass of 
people in the community, in regard to the 
character and conduct of those whom they 
have elevated to power. It is for this reason, 
and only this, that the honor, the office, the 
civil rights, of the public functionary,, might 
be lifted above tho reach of popular preju- 
dice and exempted from the bias which is 
likely to be felt by the jiiror, in the iuferitr 
tribunals, in favor of the accusation, where 
no other than the sovereign people are the 
accuser, that the wisdom of the English law 
has confided to a higher and more indepen- 
dent department of its government, the trial 
of impeachments. For the same reason I 
may add, though the analogy is but feeble 
and imperfect, has the constitution of Massa- 
chusetts consigned this method of trial to 
the high tribunal whom I ha?e the honor to 
address. It is nevertheless to be borne al- 
ways it) mind, that according to the constitu- 
tion of England, an impeachment, after all, 
(differing most widely, in this respect from 
the very questionable proceeding by act of 
attainder or bill of pains and penalties) *Msa 
prosecution of the already known and estab- 
lished law of the land ;" that it was framed, 
'' not to alter this law, but to carry it into 
more effectual execution"; that it is, in fact, 
in the language of one authority that has 
been quoted, a kind of ** bill of indictment," 
whose trial varies indeed, ^' in external cer- 
emony," but diflfers not in essentials, that 
is, in regard to the rules of evidence, the 
legal notions and definitiops of crimes and 
i punishments, from other criminal prosecu- 
tions before the inferior Qourts of justice. 

Thus we see, Sir, what are to be reckoned 
CIS being among the leading, fundamental 
principles of the English law in relation to 
the trial by itripeanhment. It is well known 
to us all that these principles, like every 
thing else which the wisdom of man in any 
nation or age has devised for the regulation 
of civil society, have occasionally been per- 
verted aud^ abused. There is nevertheless 
afforded us, in the history of certain recent 
events which have occurred in the country 
to which I have ulhided, the best possible 
evidence that the wise and salutary princi- 
ples that have been stated, are too deeply 
seated in the constitution of that nation, to 
be again disturbed ; and that to this day they 
are sennining unsiiuken, and unimpaired. 
I allude, Sir, to that most difficult and " dis- 
tracting" subject, the late trial of the Queen 
of England.. The nature of this memora- 
ble prosecution, the difficulties and embar- 
rassments which attended it in its progress, 
as well as its final result, it is presumed, ffiust 
be perfectly famili.ir to the recollection of 
this Hon. Court. Thin proseciUion, we know, 
was carried on in that most unusual and ex- 
traordUviry forn^^ which is satnelimeSjihaugh 
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rarely, resorted to by tb« government of 
England, in tl^e administration, or the pre- 
tended administration of public justice, by 
tbe bill of pains and penalties. It is also 
well known, that according to the principles 
which have been laid down by the great ele- 
mentary writers and commentators upon the 
constitution and'laws of Great Britain, in re- 
lation to this very' questionable mode of pro- 
cedure, it is considered by them all, as being 
a sort of prosecution, like the aa of attain- 
der, which is only calculated, ^^pro re nata^^^ 
and can be warranted only, by the presence 
of some signal exigency, some great neces- 
sity or state expediency, djemanding imperi- 
ously a more prompt and effectual interposi- 
tion of the eivii autUoriiy than can be afford- 
ed in tbe common and ordinary course of 
public justice. 

On recurring to the report of this celebra- 
ted trial, which is now on the table before 
me, it will be seen, that at a very early siage 
of its progress in tlie House of Lords, an at- 
tempt was made, and most strenuotisly per- 
sisted in, by many of the most distinguished 
ipembers of that illustrious assembly, to 
quash the bill and thus to arrest at once all 
further proceedings in that form. The pro- 
ceeding by bill of pntns and penalties was, 
it seems, opposed on various grounds. The 
objections of some of the members proceed- 
ed on the general grounis, that notwithstan- 
ding the few precedents that were to be found 
in the juridical history of former, and for the 
most part/ turbulent times, yet that this mode 
of prosecution, at all times, and under any 
imaginable circumstances, was in truth but 
an engine of violence, injustice and oppres- 
sion ; that it was nn infringement upon the 
dearest rights nnd privileges of Engiisinnen ; 
and an outrage upon the fundamental priri- 
ciples of the 'constitution and the law. By 
others, who were willing to admit the author- 
ity of parliametit, in certain extraordinary 
crises, to resort to this unusual course of pjo- 
cedore, it was nevertheless insisted, that it 
was warranted only by stern, imperious ne- 
cessity ; by the impendence of some great 
danger to the welfare of the state, which 
could not be guarded against by any other 
means ; and that in the case of tlic Queen, no 
such cause could be found to exist, sufficient 
to justify the measure. 

Again, it was contended by other mem- 
bers of the House, that if the illustrious per- 
sonage who was tlie object of this prosecu- 
tion, had been guilty of offences against the 
constitution and laws of the realm, which 
called for inquiry, and for punishment, she 
had a right to be heard and fried according 
to the legitimate forms of proceeding, which 
i^re established bv the constitution and the 
law. If her offence were adultery, it was 
said that a b'JI of di voice would he the reg- 
ular and appropriate remedy ; or, if the 



crime had been committed, under ftuch cir« 
cumstances ss to bring the case within the 
^atute of treason, then that the only legiti-fc 
mate course to be pursued, was by indict- 
ment or impeachment* On the other hand, 
it was argued by many of the Lords, who 
were advocates for this form of prosecution, 
(and it is to the grounds that were assumed^ 
in this part of the discussion, that I desice 
more especially to draw tbe attention of this 
Hon. Court on the present occasion) that in- 
asmuch as the act of adultery, ^ though one 
of the greatest offences against the law of 
God, and the weH-being of civil society," 
was yet not a crime cognizable by the crim- 
inal law of England, it could not therefore, 
be made the subject of indictment. For 
the same reason also, it was coDtended, that 
It could not be visiiedi by the way of im- 
peachment ; for that nothing could be the 
subject of that mode of prosecution, but an 
offence against some known established law 
of the land. 

I will not weary the patience of this Hon. 
Court, by quoting from the book which I 
have in my hand, much of the vpry able ar- 
guments that were urged on either side, on 
the occasion alluded to, in relation to tbis 
great and most interesting question ; but will 
barely refer to some of the observations 
whiish were made by one of the most cen- 
spicuous members of the high court of Im- 
peachment in England, in support of the 
precise principle, for which the counsel for 
the Respondent contend in the case now on 
trial. The question in debate was, whether 
the then pending bill of pains and penalties 
should be dismissed, iiv order that the pros- 
ecution might be resumed in the form of im- 
peachment ; the remarks, upon this point, to 
which I would solicit the attention of this 
Court, aro among those which fell from the 
Earl of Liverpool, and will be found at pag- 
es 841, 42, fcc. &c. of part 1st of Dolby's 
Report of the Trial of the Queen ; London 
edition. 

In the course of his reply to the various 
arguments which had been urged against the 
bill, the noble Earl remarks, " That be was 
quite willing te allow, that when a bill of this 
kind was brought forward, it was necessary 
for those who proposed it, to show some spe- 
cial grounds on which it stood, and to prove 
that any other course was liable to strong ob- 
jections. Nqw, assuming the alleged crime 
to have been committed ; and assuming this 
for the present only, he would inquire what 
other course their lordships or the govern- 
ment could have adopted, save that which 
was now under consideration. From the 
opinions which had been delivered by the 
learned judges,* it was quite clear that Her 
Majesty could not be indicted for high trea- 
son. He had no difficulty in saying (and 
there were those about him who knew well 
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tiis sentiments on the sul}ect] tliat if iodiet- ( 
raent for high treason had been open to the 
government, that was the course, and the 
only course that he would have recommend- 
ed for adoption. But the question as to in- 
dictment for high treason had been eom- 
pleteljr set at rest. Whatever doubl- had 
before existed, had been put an end to by 
the opinion of the judges. What other 
course then, save that which they were now 
considering, could be resorted to, after that 
solemn decision ? There was but one other, 
that by impeachment, and he wished to call 
their lordships' attention to the view which 
heiookof that course. In his mind, all the 
objections which could be urged against a 
special law might, with equal justice be ap- 
plied to impeachment. The argument of 
the learned counsel who had been heard 
against the bill, came to this ; that every of- 
fence might be made the subject of impeach- 
ment. If that statement were good dejuftj 
as well as practically ; if a proceed ng by 
impeachment were open, in every case, 
where m public grievance existed, w i\ was 
an exception made in favor of bills of pains 
apd penalties ?'* 

Permit me, Mr. President, here to inter- 
rupt for a moment the argument of the no- 
ble Earl, that I may put the question to this 
Hon. Court also, that if, under the cousiitu- 
tion and law of this Commonwealth, the 
proceeding by impeachment be open in ev« 
ery case, whsre some petty delinquency, 
some trifling aberration from the exact lit:e 
of official duty, whether amounting or not to 
a crime in the eye of the law, is imputed to 
the civil magistrate ; why is it that another, 
and not less effectual remedy for the griev,- 
ance in all such cases, namely, the removal 
upon address of the two branches, has been 
studiously appointed by our constitution, and 
superadded to this all-searching, all-pervad 
ing power of impeachment ? I am quite con- 
tent. Sir, that the answer which was given by 
the noble lord in parliament in regard to the 
law of England in such case, should be re- 
ceived as my own answer on the present 
occasion. 

He goes on to remark that, '* tlie reason 
of exception in favor of bills of pains and 
penalties and of attainder, was obvious. It 
was," says be, " simply this, because cases 
did occasionally arise, tf> which impeach- 
ment would not apply. Thit was the ground 
on which bills of pains and penalties, and of 
attainder must stand or fall. Then assum- 
ing this crime to have been committed, -it 
was evidently not high treason, under the 
sMtute of Edward III. ; and in the next 
place, it was not a crime by the common 
law of this country, generally speaking. — 
But it would be said that the offence in ques- 
tion was a sort of moral abuse, which, like 
all orhers, e9ntra honos mores, might be made 



the subject of impeachment ; and it was fur- 
ther argued, that if cases of this nature could 
not be visited by the i^ay of impeachment, 
it would go to narrow the rights and privile- 
ges of the two houses of parliament. No 
man was more inclined than he was, to pro- 
tect them in the exercise of their rights to 
the fullest possible extent ; but he knew not 
how they could make that a subject of im- 
peachment, which by the law of England 
was not a crime.^' 

I am aware, Mr. President, that all which I 
have here quoted is to be regarded but as the 
expression of aki opinion by a single individ- 
ual ; and that as such, notwithstanding the 
distiaguished talents, the exalted station of 
that individual in the government of which 
he is a principal member, it is entitled to no 
more weight in the estimation of thi$ Hon. 
Court than the opinion of any other intelli- 
gent roan in our ov9$ communitj^, who may 
have had occasion to exercise the powers of 
his mind upon the subject ia question. But, 
Sir, upon an examination of the whole scope 
of reasoning and argument which were so 
conspicuously displayed upon the occasion 
alluded to ; and with reference more espec- 
ially to the final decisioit, which ensued, of 
the great question to which all this reasoning 
and argument were applied, I feel myself, 
fully justified in stating, that these principles 
which were advanced, in relation to the law 
of impeachment by the distinguished person- 
age I have alluded to, were ultimately sanc- 
tioned and adopted by the highest authoiity 
of the British empire. 

In support of this suggestion I would beg 
leave to slate to this Hon. Ccurt, that after 
it was virtually agreed, as well by the advo- 
cates as the adversaries of the Queen, that 
the bill of pains and penalties ought on ev- 
ery principle to be dismissed, in case im- 
peachment would lie, for the offences with 
with she was charged, the final vote on the 
question was carried by a majority of one 
hundred and fifteen of the House, in fuvor 
of proceeding on the bill. 

In this view of the subject Sir, and con- 
sidering more especially, that on the occa- 
sion alluded to, the greatest wisdom and tal- 
ents and learning of one of the. most en- 
lightened nations on the globe, were com- 
bined, and concentrated, and brought to 
bear upon this great question of consti- 
tutional law, it would seem to be by no 
means presumptuous, were I to rely on this 
decision as affording something like a rule, 
for tUe case now on trial. 

Upon the whole, Mr. President, I feel my- 
self warranted in stating it as an undenia- 
ble pt/sition, (and I profess to have devoted 
no inconsiderable attention to the investiga- 
tion of this subject^ that, for iiearly two 
hundred years, to the present day, the great 
/ prmciple has been recognized in England; 
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as constituting a part of their lawof inipeach- 
menty that it is a process which can only be 
resorted to for the punishment of some 
great offence against a iinown, settled law of 
the land. 

Such then, we see, Sir, is the wisdom, the 
justice, I may say also the benignity (for, 
even justice, in a monarchy, may be viewed 
as benignity,) of a government, whose con- 
stitution and laws, we have certainly not 
been accustomed, (to say the least) to regajrd 
9fi a model of perfection, nor as being too 
much disposed, to favor the purpose of civ- 
il liberty, or the rights of the subject, at the 
expence of power, and prerogative. 

It remains then to be considered, whether 
in this respect the mild and liberal system of 
lavs which has been adopted by the people 
of Massachusetts, and under which they 
have lived and prospered for so piany years, 
be not equally favorable to the rights of the 
'Citizen, the security of the magistrate, and 
the maintenance of the principles of justice 
and of truth. 

WhjBther, in fact, it be consistent with 
what we know of the patriotism and the sa- 
gacity of those eolightened statesmen who 
were the founders of our constitution, that^ 
when forming a government upon the pure 
basis of a repubtke, they could have pernoit- 
' ted their great minds to have been busied in 
the adjustniei^ of complirative trifles ; in 
ferreting from the system, each grain and 
atom of arbitrary power, and yet were so 
shorWtghted after ail, as to liave left in the 
very midst of their production, a foul princi- 
pie of despotism, fit only to have a place in 
the codes of a Caligula or a Nero ! 

I humbly hope, Sir, it will be in my pow- 
er to show, in the sequel of my remarks, 
that neither the constitution of iMassachu- 
setts, nor the eminent men who were con- 
cerned in its formation, are open to any 
such imputation. 

Thus far Mr. Presi^lent, my remarks have 
beenprin<tipnliy confined to a consideration 
of some of the principles which are recog- 
nized by the constitution uiid tlie law of 
England in relation to the subject of im- 
peachment. 

It is pot however, as I think, to the consti- 
lion and law of that, or any other foreign 
nation, but to our own constitution and the 
law of our own land, that we are to look af- 
ter all, for the principle and the authority 
ky which we are to be guided and governed 
on the present occasion. I am willing in- 
deed to admit, that in so far as the provis- 
ions of the constitution of Massachusetts, in 
regard to the subject of impeachment, have 
adopted the technical language of another 
nation, it is not only proper, but necessary, 
that we should resort to the codes of that 
natinn, in order to ascertain the legal signi- 
cation and import of the term? thus employed. 



It is also very readily adipitttd, that if there 
be found jin the text of our constitution any 
thing doi^tful or ambiguous,in relation to this 
flVbject, we may veiy properly seek for its 
explanation by consulting the wisdom and 
experienoe, sOf that country, whence so 
large a portion pf our whole system of ju- 
risprudence was originally derived. 

Thus far, Mr. President, but no farther in 
my humble opinion, is it competent for this 
Hx>n. Court, on the trial of an impeach- 
n»ent, to be influenced in its proceedings or 
its decision, by any other authority on earth 
than the constitution and law of this Com- 
monwealth. ^ 

Heretofore, in the course of my argument, 
I have had occasion to remark, that the par- 
liamentary usages of Great Britain, which 
constitute, in reality, the very foundation of 
their law of impeachment, could not, in my 
opinion, b# received 9,lg having any force or 
applicability, upon Ihe .present occasion; 
to this remark, it might, I think, very prop- 
erly have been added, that from a reference 
to those usages, nothing could be obtained 
which would serve, even in the way of anti- 
ogy, or example, to assist this Court, in the 
course of its proceedings. In further illus- 
tration of my viewis on this head, I would, 
now, beg leave to call the attention of the 
Court to that clause in the constitution of 
Massachusetts, whieh was expressly intends 
ed, at its adoption, to define and limit 9|e 
extent to which the Uw of England, in rela* 
tion to the subjectof impeachment, or any 
other subject, should, thereafterwards, he ro- 
ceived as authority, in the courts of this 
Commonwealth. I refer. Sir, to the 6th 
Chapter of the Constitution, Art. 6th. It is 
thus ; " All the laws which have heretofore 
been adopted, used and approved, in the 
Province, Colony, or State of Massachu- 
setts Bay, and usually practised on in 
the courts of law shall still remain and be 
in full force, until altered or repealed by the 
liCgislature ; such parts only excepted 'as 
are repuguant to the rights and liberties con- 
tained in this Constitution." 

Now, Sir, with reference to this most, im- 
portant and salutary provision of our consti- 
tution, I would beg to inquire of the l^lon. 
Managers, when was it since the first land-, 
ing of our forefathers, that the parliamentary 
law of impeachment, any more than their bill 
of pains and penallies, or the trial by battle 
or ordeal, has been adopted and approved 
and usually practised on in the courts of the 
colony of Mas»;achusetts ? 

Without the fear ot contradiction, it may, 
I think, be affirmed, fliat from tiie earliest 
history of the colony, lo^ the present day, 
not a solitary precedent can be adduced, 
tending to shew the introduction of ibis law, 
among the people of Massachusetts, much 
le5J» that it had ever been so familiarised bv 
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li^ge and practrce, as to hare become a 
part of the settled law of our land. 

But, Sify notwithstanding the objections 
that have been urged against the' admission 
of the English law of impeachment, * as af- 
fording the rule of decision in the cas|rnow 
on trial, I beg it may be distinctly under- 
stood that they have not proceeded upon the 
ground of any possible apprehensiot^ ttre 
could entertain, that the cause of 6ur client 
would be in any degree endangered by the 
circumstance, if this Hon. Couiifthould see| 
fit to adopt thaf law, as binding to its fullest 
extent. On the contrary we are entirely 
wOIing to admit, that, atthoagh the trial 
by impeachmeut in England has in former 
times, been greatly abused, by being em- 
ployed occasionally as an instruYnent, in the 
hands of tyrants, of '^ ii)justice and oppres- 
sion," yet it has at kngth become settled 
upon principles, which, in this, as well as 
in that country, cannot but be acknowledged 
as being reasonable and just. 

It ii, however, I repeat, to the constitu- 
tion of Massachusetts, after all, that we are 
to resort, as to the great fountain of all the 
law and the authority which should govern 
in the case now on trial ; and I am indeed 
exceedingly mistaken in all the views I have 
been able to take of the subject, if from 
this soarce alone, without the assistance of 
any foreign code whatsoever, there may not 
be derived all the light and information, 
which may be necessary to guide this Hon. 
Court in the proper exercise of its high 
fnuctions, as a. court of impeachment, and 
lead them to a safe, and correct decision. 

With reference then to the provisions of 
the Massachusetts constitution, I shall as- 
sume, and with no small degree of confi- 
dehce, the follo^ving positions, viz : 

1. That the Senate of Massachusetts, 
when assembled in the foim of a court of 
impeachment, is, to all intents and purposes, 
a court of judicature ; — that it is not, as has 
been falsely imagined by some, and as inti- 
mated indeed, by an Hon. Manager, to be 
regarded'as a convenffon in the nature of an 
inquest of office ; sitting to investigate the 
general character, and manners, or morals, 
of the magistrate, and to remove him from 
office or not, according to its own will and 
pleasure, or upon any grounds of policy or 
state expediency. 

2. That the jurisdiction of this Court ex- 
tends only to the trial and punishment, of 
certain crimes and offences, against the 
known' laws of the land. 

8. That in the trial of these offences, it 
is bound by the same rules of e? idence ; the 
same legal notions and definitions of crime, 
and the same precision as to the laying the 
accusation, as prevail in the inferior courts 
of the crttmmoij law. 

Permit me then first to inquire, is this a 
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court of judicature ? And really Sir, ooe 
would think, that the language of the con- 
stitution as to this, were almost too plain 
and explicit to require, or even to admit, of 
any comment, in the way of illustration. 

A bare recital of those provisions that re> 
late to the subject of impeachments, which 
give to this honorable body its existence a^^ 
acburt, andas such, have clothed it with 
all its powers and attributes, would seem in- 
delPd to supersede the necessity of all argu- 
ment or inference. , 

Referring then to the article which has 
already been quoted, we fiod it commences 
with *he declaration, "The Senate shall be 
a court with full authority to hear and 
determine all impeachments," &c. 

Permit me to say. Sir, that this of itself, (if 
we proceed upon tjie unquestionable princi- 
ple that where technical terms are employed 
in our constitution, they were intended to be 
applied in their technical sense) would be 
abundantly sufficient to establish ipy posi- 
tion, that this court of impeachment, is iio 
other than a court oF judicature ; or to 
adopt the language of the great oracle oT 
the English law, in his definition of a court, 
that it is " a place where justice is judicially 
administered" ; I would add, not arbitrarily 
administered, as would seem to be inferred 
by am Bon. Manager. 

If, however, any thing be required by 
the way of additional explanation as to the 
intent and meaning of the con$tiiution, iu 
this respect, we find in the subsequent pro- 
visions of the article referred to, every 
thing that can be necessary for this purpose ; 
" But preyious to trial of every impeach- 
ment, the members of the Senate shall res- 
pectively be sworn, truly and impartially to 
try and determine the charge in question, 
according to evidence. Their judgment, 
however, shall not extend further than to 
removal from office, &&c. 

But the party so convicted, shall he never- 
theless liable to indictment, trial, judgment, 
and punishment, according to the laws of 
the land." 

What have we in all this. Sir, but a com- 
plete delineation of a court of judicature? 

In directing the course of procedure by 
impeachment, the language of our constitu- 
tion, from the very inception of the process, 
by the grand inquest of the Commonwealth, 
to its final adjudication by this higli Court^ 
is purely technical, and as already remarked, 
must receive its appropriate, technical inter- 
pretation. In the description here given us 
of the powers and the duties of this nigh tri- 
bunal, we find then, it speaks of an inquest 
or presentment, of a court, of the trial, of 
conviction and of judgment. Permit me 
once more to inquire. Sir, what more than 
all this can be wanted for the description of 
a proceeding before a court of judicature ? 
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Indeed it would seem ts though this honora- 
ble body, by the very form and manner of 
its organization on the present occasion, bad 
virtually recognized tbe principle for which 
we, contend. £very i!hing which we see be- 
fore us, and around us ; the proper execu- 
tive officer of the law in attendanee, the very 
crier with his formulary to open and to ad- 
journ your session ; every thing indeed, ex- 
cept the presence of a traverse jury on either 
side of your hall, is calculated to impress tiie 
mind with the conviction, that you are not 
now concerned in the mere arbitrament of 
a cause between the Commonwealth and 
the Respondent ; but are in the exercise of 
your high functions as a court of judicature ; 
judicially employed in the administration of 
public justice ; and called to pronounce upon 
the guilt or innocence of the defendant, ac- 
cording to the laws of the land. 

Thus, Sir, I have endeavored briefly to 
4how, and I hunahly hope it has been done 
satisfactorily, that this high tribunal is *' a 
court in which justice is to be judicially ad- 
ministered." If then the position be cor- 
rect, it results, I apprehend, as a legal con- 
clusion from the premises, that the decision 
of this Court U|)on the case now on trial, 
like every other judicial decision, must pro- 
ceed upon some more sure and certain 
grounds than the mere individual sentiments 
and opinions of its members as to the char- 
acter or conduct of the party accused ; that 
it must in fact have for its foundation the 
unquestionable evidence ef a violated law. 

I shall not attempt, in this place, to illus-. 
trate by any reasoning of my own' the prin- 
ciple last stated, but will beg the attentiou 
of this Court to a few passages in relation to 
if, which are quoted from books of most fa- 
miliar and unquestionable authority. 

" The judgment, (it is said) though pro- 
nounced, or awarded by the judges, is not 
their determination or sentence, but the de- 
termination and sentence of the law. It is 
the conclusion that naturally and regularly 
follows from the premises of law and fact ; 
whieh judgment or concliision depends, 
therefore, not on the arbitrary caprice of the 
judge, but .on the settled, invariable princi- 
ples of justice. The judgment, in short, is 
the remedy prescribed by law for the redress 
of injuries, and the suit, or action, is but the 
vehicle or means of administering it. What 
that remedy may be, is indeed the result ef 
deliberation and study, to point out ; and 
therefore, the style of the judgment is, not 
that it Is decreed or resolved by the court, for 
then the judgment might appear to be thetj: 
own.;^ut, *^ It is considered." Conaidtra' 
turn €JStpv' Curiamy** that the plaintiff do 
recover his damages, his ^ebt, his posses- 
sion, and (he like ; which implies that the 
judgment is none of their own, but the act 
of the law, pri^noanced and declared by the 



court, after du^e dettberatioR and inquiry.-i^ 
1 Co. Inat 39, Uc. 

Such we perceive. Sir, are some of the 
wise, and most salutary 'principles of the 

f^ommon law, in regard to the nature of the 
trial uid the judgment in iMsourt of ordinary 
jujriscuction., If then this honorable body, 
organised as it is under the constitution of 
Massaehusetts, as a court of impeachment, 
is to be regarded, as I am well assured it 
must be, to all intents and purposes, as a 
court of judicature, what shall be said of the 
not less novel, than alarming doctrine which 
was advanced by the learned Manager ; that 
it is a court, nevertheless, whose powers are 
transcendent, which is bound by '* no com- 
mon law rules and principles," and is left to 
the exercise of its own opinions and judg* 
ment, independently of all other rule or au- 
thority ? Sir, I will cheerfully leave it for 
the learning and ingenuity of the Hon. Man- 

, agers to reconcile, if it be possible, in (he 
conclusion of their argument, these seeming 
inconsistencies. 

I will now proceed, in the second place, to 
a brief inquiry as to the extent of the juris- 
diction, which belongs to this Court, as a 
court of impeachment, and the nature of the 
delinquencies over which it has the power of 
trial and punishment. Upoii this head, it is 
first of all to be remarked, that the ci^osti- 
tution of Massachusetts, differing in this re- 
spect from that of Orf at Britain, has very 
wisely restrained the trial by impeachment 
to one class only of the citizene, who are 
public functionaries ; and even with regard 
to these, such offences only, as may Mve 
been committed ^ in their offices," are sub- 
jected to this trial. Such is the express pro- 
vision of the constitution. It is not then to 
be dUptited that, whatever may have been 
the inadvertencies, or even the crimes of the 
Respondent, in his conduct as an individual, 
he is not amenable for these to a court of 
impeachment. Suppose him to have been 
guilty of any imaginable offence against the 
peace and order of society ; that he has been 
a party to a duel, or even a principal in a 
sceine of murder and assassination ; yet if 
these offences, high and aggravated and de- 
testable as they may seem, have not been 
brought home to him, as being a manifest 
dereliction qf some official duty, he. is not 
most assuredly, under the constitution of 
Massachusetts, amenable for al) this to a 
court of impeachment. 
«* The wisdom and vigilance of our laws 
have not failed to piy)vide another, and not 
less effectual remeay for all such mischiefs. 
Again, Sir, I would take occasion here 
to repeat, that it is not for every petty de- 
linquency ; for ary thing and every Uiing, 
which may be aeemed incongruous or eX' 
ceptionable in the behaviour of the magis- 

11 trate, even in celaiio» to bis official dutieff 
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that h« can be subjected to removal and dis^ 
franchiienient, bf this extraordinary process 
of impeachment. Accustomed for a long 
time to the frigid office of a judge, be may 
perchance have lost, in some measure, the 
feelings and sympathies which once belong- 
ed to him as a man; he may have become 
habitually austere ; peevish and petulant to- 
wards parties and witnesses, and every one 
who may have occasion to appear at his bar ; 
yet if his duties as a magistrate be discharg- 
ed with fidelity and integrity ; if he heve 
committed no: offence against the law of the 
land, his removal by address is liie only con- 
stimtional and appropriate remedy for the 
evil. 

I may add, Sir, that it seems to iiave been 
in tenderness towards these frailties and in- 
firmities of human nature, to which the men 
in high stations are more peculiarly expos- 
ed, that the wisdom of our constitution has 
provided the milder corrective which has 
been mentioned. 

It is not, indeed, to be denied (although I 
have always been accustomed to regard this 
as being an exceptionable feature in our pre- 
sent system of government ; a blemish which, 
for one, I would very gladly have assisted in 
correcting at the late revision of that system) 
that by this process of address^ the whole 
magistracy of the Commonwealth j so far at 
least as regards the mere tenure of their of- 
fice, has been virtually left to the sovereign 
Will and pleasure of those branches of the 
govempient, which it was the policy of our 
constitution to exclude, in every other case, 
from the least participation in the exercise 
of judicial power.' 

There is nevertheless much comfort in 
the reflection that the removal by address, is 
after all a very different thing from a con- 
demnation for crime. It implies not cor- 
ruption, nor is attended with infamy or re- 
proach ; it isbut the loss ofofilce, and nothing 
besides. The magistrate, in such case, if 
be be sustained by conscious rectitude, as is 
the Defendant at your bar, may meet his 
doem with firmness and composere. He 
may even reeard it, as being among the 
common ills m the order of Providence, 
which not unfrequently alight as well upon 
die just as the unjust; and yet are there- 
suit of an inscrutable wisdom which it it 
not permitted for mortals to explore. If 
even then it be true, Sir, as was intimated 
by an Hon. Manager, that there is existing 
against the Respbndeht a degree of '* popu- 
lar exeitement," a general feeling of dissat- 
isHsetion wiUi regard to his conduct, either as 
a magistrate or a man, which might tend to 
inpair his usefulness as a public functiona- 
ly ; yet if he be not found guilty of some 
oflieial and definable ofience against a 
known law of the land, let his case be trane- 
fterred to the consideration of that other de- 1 
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partment of the government which has been 
specially appointed to administer the proper 
remedy for such an evil. 

^ Let him, if you please, be deprived of 
bis ofiPiee; if it be only to gratify the very 
whim and caprice of the people who con- 
ferred it upon him ; but, in the name of 
justtbe, of humanity, I implore, that it may 
n^ver be said, a citizen of Massachusetts, 
for such causes as have been supposed, has 
been subject to all the complicated miseries 
and horror of a condemnation, by impeach- 
ment. 

Thus much, Mr. President, I have deem-i 
ed it proper to observe in respect to a spe-^ 
cies of individual and official improprieties^ 
which in my view are- clearly without the 
jutisdictiou of thii Court. With your leave, 
Sir, I will riow proceed to a brief exsmina- 
tion of the cases, wherein, as I think, thd 
proceeding by impeachment, must be re- 
garded as the appropriate constitutional rem- 
edy ; — and in respect to this, notwithstand- 
ing all that has been said of the constitution 
or Jaws of anether eountry, nothing more, in 
my humble judgment can be necefisary to 
lead us to a safe and satisfactory conclusion, 
than a reference to a few plain, and inieir.4 
gible words, which are to be found in thoso 
clauses of our own Constitution that have al-^ 
ready been recited. 

The authority of th«i Senate, then, as si 
Court of i»f1peachment, according to thii 
language of the constitution, is ^* to hear 
and determine all impeachmeiKs made by 
the House of Representatives, a|ain&t any 
ofiBcer or ofiScers of the Commonwealth, 
for misconduct and maladministration in 
their ofliees." Such is the brief constitu- 
tional descl'iptiod of the offences, and the 
only offences, 6( which this tribunal, aa fL 
Court of impeachment, can have cogni- 
zance ; and it would be strange inneed, it 
would be a sad reflection upon the character 
of those learned and ettHghted statesmen 
who were the framars of the instruthent, if 
in relation to so interesting a subject, thejr 
should unwarily have been led to the adop- 
tion of terms of so dubious and eqiiivoc»l 
an import^ as to require great depth of re* 
search in order to developc their true jntent 
and signification. 

I am fully persuaded, Sir, that Ifiis is by 
no meanji the case ; and that we shall be 
enabled by a little reflection, very readily to 
comprehend every thins: which could have 
been intended by this delegation of power 
on the subject of impeaehmenu With ref- 
erence to the clause that has been quoteBj 
the whole .stress of th<4 inquiry, seems to 
rest upon thfe words, miicondud and malad^ 
minutraiioh. What then are the legal im« 
port and si ^unification of these terms ? Wa 
answer, prtK:isely the same, as of crimes andl 
i2M9(2rmeanar» ;— that they are^ in bvtrf 
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lespect equivaleiit to the more familiar 
terms that are employed by the constidition 
of Great Britain in its description of im- 
peachable offences, subject only to the 
wholesome limitation, which, in this Com- 
monweaUh, confines this extraordinary 
method of trial to the official misdemean- 
ors of public functionaries. 

In support of this position, I would take 
occasion to remark, that one of the words 
that are alluded to, namely, *' maladminis- 
tration," is a term of purely technical ori- 
gin, and like burglary, larctny, or any other 
term that we have seen fit to adopt from the 
finglish code, is susceptible, by a reference 
to that code, of a precise and definite inter- 
pretation. 

On referring to the Commentaries of Sir 
William Blackstone, (vol. 4, p. Ifil,) it will 
be perceived that this most learned and ana- 
lytical commentator has spoken of the 
'^ maladministration" of public officers, as 
being a species of offence, belonging to that 
well known class of offences, called *^ mis- 
prisions" or " contempts." 

I beg leave to give you in the words of 
this author, a description, not only of the 
particular crime we are speaking of, but of 
the genus also of which it is a species. 

*^ The fourth speeies of offences," says he, 
** more immediately against the king and 
government, are entitled misprisions and 
contempts. Misprisions are, in tiie accepta- 
tion of our law, generally understood to be 
all sucli high offences as are under the de- 
gree of capital, but nearly bordering there- 
on." Again, he says, ** misprisions which 
are merely positive, are generally denominat- 
ed contempts or high misdemeanors, of 
which the first and principal is the " malad- 
ministratioh''^ of such high officers, as are in 
public trust, and employment. This is usu- 
ally punWhed by the method of parliameiita- 
jy impeachment ; wberetn such penalties, 
$hort of deatli, are infiicted, as to the wis> 
dom of the House of Peers shall seem 
proper." 

Siush we perceive, Sir, is the legal import 
of the t&ttn^maladminislration^^ ; that it is^ 
in ,fHct, a species of high misdemeanor; 
and can it be doubted tlut, with- the adop- 
tion of the phrase, it was iirtended also to 
adopt its teehuical signification, in the con- 
stitution of Massachusetts ? But it may be 
argued, on the other hand, that alihougii 
** maladministration" may have been, in the- 
ory, thus classified and arranged under the 
title of misprisions, yet it has been left after 
all, at thetnere discretion of a high court of 
impeachment in England, to determine 
what degree of delinquency shall amount to 
this offence. 

Without intending to bestow any extrav- 
agant eulogiuin upon the jurisprudence of 
liwt nation, I will nevertheless venttire to 



pronounce, that no part of their lystem wUl 
1^ found to exhibit, in relation to this or 
any other subject, an example of such loose- 
ness or incongruity. 

In the criminal code of Great Britain, 
*^ misprisions," as we learn from our author, 
are divided into two sorts, negative and pos- 
itive ; the former consisting in the eonceal- • 
ment of something which ought to be re- 
vealed ; and the latter, in the commission of 
something which ought not to be done ; I 
would beg leave here to inquire, if, in the 
juridical annals of that nation (exdiepring, 
atways, the reign of its tyrants and oppress- 
ors) the concealment or commission of any 
thing, has been construed a misprision, but 
of some act which amounted to an offence 
against the established law of the land ?— * 
If the misprision be of treason, the preexist- 
ing crime of treason must be proved against 
the accused ; if it be of a felony, so the fel- 
ony must be established ; and it is beyond 
the power of all the peers in the *irealm, in 
their high eeurt of impeachment,, to pro- 
nounce against an Englishman upon any 
other grounds. 

Thus it has been shown. Sir, as I humbly, 
trust, that the *' maladmhiistration" of a 
public officer is nothing less than a high 
misdemeanor, in other words, ^a high 
crime ; for I have the authority of the 
learned writer last referred to, ^ that crimes 
and misdemeanors, (according to their legal 
acceptation] are merely synonymous ; and 
that they each import, *' an act caijimitted 
or omitted in violation of a public law, eith- 
er forbidding or commanding it." 

If then it be inquired, what is the precise 
description of those crimes or misdemean- 
ors of the public officer, for which, under 
the constitution of Massachusetts, he may 
become liable to impeachment, I answer; 
first of all, bribery; or in the quaint Ian- 
gu;^e of the Institute, ** when a person in 
a judicial place, takes any fee, gift, reward 
or brocage for doing his office, or by color 
of his office, but of the king only ;" second- 
ly, tlve crime of extortion ; thirdly, the em- 
bezzlement of public money, which has 
been entrusted by law to the custody of the 
magistrate ; fourthly, the rasure, or falsifica- 
tion of a judicir.I record. 

Here too, it may very properly be observ- 
ed, that a judge of our Supreme Judicial 
Court might render himself clearly liable to 
impeachment, who should contumaciously 
refuse tiie giving of a judicial opinion, when 
duly required so to do, in pursuance of that 
prcjvision of the constitution which gives au- 
thority to " each branch of the legislature, 
t|as well as the governor and council, to re- 
!| qtiire the oytinions of the justices of the Su- 
j I preme Judicial Coin t, upon important ques- 
( j tioRs of law, and uptm solemn oceasions." 
I ( All these, and pei haps others might be ad- 
' dedto the enumeration, are, without doubt, 
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offences agaiust public justice ; they are 
orimes and misdemeanoi^s ; they are a spe- 
cies of '^ maladministration," according to 
' the import of that term as it is employed in 
our constitution ; and being such, are un- 
questionably the proper subject of impeach- 
ment, and I think I may safely add, of in- 
dictment also. 

Furthermore, Sir, I am entirely content 
to admit, that an officer of government may 
render himself liable to impeachment, as 
well on account of duties omitted, as of of- 
fences committed. Should he have be- 
come habitually remiss and negligent in 
the performance of those public duties which 
are enjoined upon him by the constitution, 
and which by the express terms of his oath 
he has solemnly engaged to fulfil ; should 
. he by such, or by any other means, impede 
the course of public justice, he is guilty of 
an offence against the law of the land, and 
i»-properly amenable to a court of impeach- 
ment. 

But, Sir, in that clause of the constitution 
which I have been considering, there is yet 
another term employed, in the description 
of impeachable offences, which is deserving 
of still more critical examination. It is the 
word '* misconduct." 

This term, unfortunately, is not, like the 
one with which it is conjoined, of technical 
origin, and does not therefore admit, espe- 
cially when considered by itself, of that ex- 
act construction which would certainly have 
been desirable in such a case. 

It is for this reason, that I have long been 
accustomed to consider it as a circumstance, 
very greatly to be lamented, that in so grave 
an instrument as the uonstitution of Massa- 
chusetts ; an instrument hnving for its ob- 
ject the establishment and promulgation of 
the great, fundamental principles of our so- 
cial compact ; and whose provisions, there- 
fore, should have been if possible, so plain 
and explicit, as to require neither argument, 
nor inference, a word of the description al- 
luded to should have been employed in re- 
lation to any subject ; much less, in refer- 
ence to that most important of all subjects, 
in a civil government, the definition and 
punishment of crimes. 

It is, in my humble judgment, to this, 
m*ire than to any other cause, that we may 
attiibute the prevalence in this Common- 
wealth, of all those vague incoherent no- 
tions, in regard to the doctrine of impeach- 
ment, whieli I have had occasion to notice in 
a former part of m; remarks. 

In reference to the doings of a public 0$- 
cer, the word ^* misconduct/' if taken sepa- 
rately, and by itself, admits undoubtedly of 
an ahnost infiniie latitude of interpret ition. 

According to its common and popular ac- 
ceptatioh, it is a term of most extensive im- 
port ; comprehending within its scope an^ 



thing and every thing thattnay be conceiv- 
ed amiss in the morals or even manners of 
the individual. 

Whether a judge on the bench have been 
guilty of the most shameful violation of 
public duty ; of bribery, of extortion, of 
peculation ; or have been deficient only as 
to some of those little acts of courtesy and 
condescension which the people of Maa^a* 
chusetts are wont to expect in the demean- 
our of their rulers, the case may neverthe- 
less, according to the popular acceptation of 
the term, in the latter instance, as^ in the 
former, he deemed a species of ^* miscon- 
duct" which would subject the unconscious 
o^ender to the pains and penalties of an 
impeachment. Permit roe here to inquire 
if it be possible to imagine, for a moment, 
that any word which is to be found in the 
constitution of Massachusetts, could hava^ 
been intended to be left open to any such 
endless variety, to any such abuse of con* 
struction ? No Sir, it would be a gross im- 
putation , not less upon the political integri- 
ty, than upon the intelligence and patriotism 
of the great men whose %visdom was em- 
ployed in framing the instrument, were we 
even to indulge the suspicion, that they > 
could intentionally have exposed the rights 
and privileges of the public functionary, or 
indeed of the humblest individual in the 
community, to any such doubts and 'uucer*' 
taintles. 

It behoves us then to inquire, in refereitce 
to the context, and- more especiary, to the 
itrm ^^ tnaladminigtration,^ with which the 
word " raisconduci" is associated, in th# 
clause that has been referred to, if the last 
mentioned expression was not very clearly 
intended to be applied in a much more pre- 
cise, and limited sense than that which has 
been supposed. 

For my own part. Sir, I consider the 
word " nrisconduGt," as it is employed in 
the context, as being precisely equivalent to 
the technical term " njisdemeanor" ; whose 
legal signification is su/Tieiently intelligible ; 
and that it cannot therefore bo taken either 
to amplify or abridge the force .of the word 
with which it is connected. I do not deem 
it necessary to resort to any nice and subtle 
distinctions, or to seek the aid which might 
be derived from a critical attention to ety- 
mologies, in support of this construction.-— 
A course of examination like this might 
gratify the taste of the philologist, but could 
afford no useful information, to a high com t 
of judicature, in forming a judgment upon 
the innocence or guilt of a fellow citizen 
standing accused of hii'h crimes at its bar. 

On the other hand, if it be proper, in the 
construction of any legal instrument, and we 
are taught, by the most respectable authori- 
ties to believe it is, to avoid all abstruseness 
and subtleties, Hud to adopt that sense of it^^ 
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terms, winch has tieen sanctioned by the 
common usage and understanding of the 
comtniiitity in ^ which the instrument was 
formed, it would seem to be pecqliarly (It 
that a similar rule of exposition should be 
resorted to, in settling the great principles 
of a sodial campact, wherein the rights and 
prif ileges of a whole people are involved ; a 
compact, «vl|ich being intended for the secu- [ 
rtt/ of all, pnght also to be so plain ^nd stna- 
pie, as by ell to be readify comprehended. 
' Proeeeding on such principles of eonstrnc- 
tion, althodgh I may not be permitted to 
Quote as authority binding upon this honor- 
able Court, any common notions that are 
entertained with regard to the signification 
of words that are employed in the eonstitu- 
tisn or laws of the Commonwealth, yet even 
(irom thit source, it is possible, that some- 
thing may he drawn which, in the way of 
argument and illustriition, may be deemed 
pertinent to the present inquiry. I would 
beg leave then to refer for a moment to a 
ifew faipiliar terms in our language, of which 
the word ** misconduct" may, in fact, be 
considered a deriva^tive ; and which may 
ilerve to ^hew that even the most general 
and popular acceptation of that word is by 
no means at variance with what I have sup- 
posed to be its legitimate meaning as it is 
used in the constitution of Massachusetts. 

The terms to which I allude, are the three 
^erbs, to misconduct^ to misbehave^ to misde' 
mean. 

According tp the common acceptation of 
these words, they have always, I believe, 
been considered as mere synonymes ; and if 
ue may rely on the authority of«our common 
lexicographers, this, most unquestionably, is 
the fact.-i-To miaeonduct is to misbehave, to 
inishthatre it to misdtniean, and to misde- 
meant in its substantive sense, is nothing 
more nor less than being i^nilty of a misde- 
Hieanor; and as this latter term is. technical, 
and signifies a crime, it would seem to fol- 
low as a conclusion from these premises, 
that miscMiduci also, in its legal interpreta- 
tion, can be made to signify nothing lesn. 

fiut, Sir, there is yet another view of this 
subject wl|ich «eems to be deserving of at- 
tention, aod which will afford, as I think, 
much additional support to the construction 
for which I have contended. 

It is not to be forgotten that, in the clau^se 
of pur constitution which specifies the of- 
'fences or improprieties (if the Hon. Manag- 
er woiild have it so) that shall be the sub- 
ject of the trial by impeiichment, the words 
•misconduct rrnd mnlauministraiion are in- 
troduced cenjunctively ; and I must confess, 
that I am unacquainted with any legitimate 
rule of construction (especially in regard to 
a law 50 highly pencil as that under Consid- 
deration) whereby this connexion of thg 
words m^y be severed, for the pur|y)se of 



giving a force and an operettofi to eicliar In* 
dependently of the other. On the contrary, 
I held it to be indisputable, that whatever 
may have been the nature of the official de- 
linquencies that were intended hy either of 
these expressions, there must be found oom"- 
bined, every thing wMch is comprised with- 
in the intendipent of both, In order to make 
up the amotint of an infpeachable offence. 
If then it be proved, as I humbly hope it ha^ 
been, upon the grounds qf unquestionable 
authority, that nudadminiairaHon in office 
is liut another word for a high misdenuuMnor^ 
it seems to follow as a corolUry, that what- 
ever may be the import of the term whicli 
is linked ivith it, nothing less than such 
" misdemeatior*' can be made the subject of 
inipeachment. 

Nor am I able to perceive, Sir, that the 
learned Managers may find relief from the 
force of this conclusion, by resorting to any 
other rule of interpretation of which the nar 
ture of the case is susceptible. 

Should it be contended that the word 
*' maladministration" notwithstanding the 
conjunctive particle which unites it with its 
antecedent, was intended to be used merely 
as exegetical, the answer is obvious; that 
even in the way of exee^esis, it was intended 
to explain and to qualify, what might otherr 
wise have seemed to be loose and indefinite V 
and thus to interpose, in favor of the magis- 
trate, a very salutary restraint updnthe mere 
whim and caprice of his accusers. 

I am fully sensible, that the coustruction 
which I have thus attempted to give totbetwq 
words of the constitution wlridh are iiere al^ 
luded to, has proceeded, in a great measure, 
upon the ground, that t4)e first of these ternrs 
is merely superfluous, and inoperative. So, 
indeed, I think it is ; and that the whole in- 
tent of the constitutional provision, so far a^ 
relates to the description of offences that 
were to be made the subject of the trial by 
impeachment, would have been quite as fully 
expressed, and much more plainly and dis- 
tinctly, had the whole been left to depend 
on the legal and technical import of the sin- 
gle vord '* maladministration." In this re^ 
spect, ithas appeared to me, that the provis- 
ions in relation to this subject which we find 
in the constitution of many, and indeed 
most of the other States in the Union, are 
much more suttably and better expressed 
than our own* 

In the constitutions of Pennsylvania, 
South Carolina, and of at least four other 
States, the provision is stibstantlaliy this; 
" that all civil officers shall he liable to im- 
peachment for any misdemeanor in office ;" 
and although thece is some variety in the 
phraseology which is employed in the consti- 
tutions of other States, in relation to this subr 
ject, yet I will venture to pronounce, that no 
one can be construed to havjc extended the 
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jurisdiction of its court of inipeaefament, so 
as to embrace any species of deKnquenejr, 
short of the legal denomination of crimes 
and offences. / 

But it may perhaps be asked, how then 
should it have occurred, that the firuners of 
our constitution, differing in Ibis respect 
from the wise men of oth6r States, should 
not hare been content to leave their descrip- 
tion of impeachable effences to depend upon 
a single word of known technical significa- 
tion, instead of placing it in conjunction with 
a mere nugatory, inoperative phrase, by 
which its force and meaning could neither 
be enlarged nor restrained ? To this I an- 
swer,- that the case, after all, upon the view 
which I have taken ef it, presents but one, 
among the almost numberless examples that 
mi<;ht be quoted, of that redundancy of ex* 
pression, that heaping together of words, 
which has always been the common, invete- 
rate fault of legislation, not only in this 
country, but in that also from whence are 
derived our habits and notions on thi ob- 
ject. 

Accordingly we find, on looking ova.' cur 
constitution and laws, how frequent is the 
recurrence of such expressions, as ''crimes 
and offences,** " crimes and misdemeanors," 
*'laws and ordinances,*' and various oMter 
such copulatives, whose intent and meaning 
might have been obviously as well conveyed 
by precisely half the number of words as are 
emnloyed for the purpose. 

Upon the whole, Sir, if the construction 
which I have attempted to give, be correct, 
and I have much reason to believe it is, of 
•that portion of our constitution which treats 
directly upon the subject of impeachment, 
and from which in fiict the Senate of Mas- 
sachusetts derives its whole authority, and 
even its existence as a court in such cases, it 
follows of course that nothing; less than an 
offence against some standing law of the 
land can be made the subject of its jurisdic- 
'tion. 

But, Sir, there are still otiier provisions of 
the constitution which' in my view have a 
most material and forcible bearinc; upon the 
subject, and are therefore deserving of con- 
sideration. Of these, the first provision to 
which I would beg leave to refer, is that con- 
tained in the tenth article of the declaration 
of rights, which is in these words, viz : 

*'£ach individuni of the society has a 
•right to be protected by it in the enjoyment 
of his life, liberty and property, according 
to standing laws." 

Now, Sir, let the great fundamental prin« 
ciple which is recognized in this provision, 
be applied to the case on trial, and without 
peeking the aid of any thing else which may 
•be found in our constitution, we shall be en- 
•tirely satisfied with the result. What then 
-45 fairly to be understood as the proper mean- 



ing and import of this provision ? In. my 
own view it is but a reiteration of the great 
principle which is stated in another part of 
the constitution, and which forms in fact the 
very basis of our social compact, that it slrall 
be a *< government of laws and not of men." 
According to my version of the clause it is 
therefore substantially to this effect ; that the 
rights of the citizen, as to every thing con- 
nected with his life, liberty or property, shall 
not depend upon the mere judgment ancl 
opinion of men, but upon some known rule 
of action, which has been established for the 
regulation of his conduct, as a member of 
the society. 

It is true, Sir, that the life of the Respon- 
dent is not immediately involved in the re- 
sult of this trial. He is exempt (though it 
may well bo doubted if a man of honor and 
sensibility would regard this,as an immunity 
in such a case) from the terrors of the gil^ 
bet. Whatever may have been his crimes, 
we know that it does not belong to this tri- 
bunal to inflict the punishment of death. So 
as to the personal liberty of the Respondent, 
this we know also cannot be directly affect- 
ed by your decision. 

Should he even be condemned, his per- 
sonal freedom, so far as relates to the privS> 
lege of mere physical motion and action, are 
yet unrestrained. The wide world will nev- 
ertheless remain still open before him. ; and 
if he will be content to live, and to move, 
like the first murderer, a wanderer and an 
exile, with the fo|tl mark which your sen- 
tence wiU have stamped upon him, he may 
indeed be permitted to roam through crea*- 
tion as far and wifiely as he shall choose. 

But, Sir, I would beg to inquire if the' 
properly of the Respondent lie not directly 
and most deeply concerned in the issue of 
this inquiry ? 

It is perceived that the judgment of this 
Court, in a case of impeachment, may ex- 
tend not only tp the removal from ofilice, 
but to a subtraction also of eerfain civil p^iv. 
ilegesof the convict, which, in the view of 
every honorable and high-minded man, may 
be oonsidered as amoimtini^ to a total dis- 
franchisement. If indeed the office of the 
magistrate were the only object aimed at by 
this prosecution, thete might perhaps be 
some appearance of plausibility in the sug- 
gestion, that as it was the ^ people who gave, 
so it is the ri||ht of the people to take away ;** 
and thtit,agamst the sovereign decree of the 
people, or their constitutional representa- 
tives, In such a case, there could therefore 
be no reasonable cause for murmur or com- 
plaint. ^ 

Even with regard to this, however, I am 
not exactly prepared to admit the soundness 
of the position. There is as I think, some- 
thing like a property belonging to the judi- 
cial officer, in vij^ue of his appoiptjtrent tp 
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tiM ilatioirwliieh ht occiipies; it is to be U 
regarded as a grant «C power and privHege, 
4>f which he has an absolute right to the en- 
joyment, ontU by the commiation of some 
crioM he shall have broken the eonditions 
upon which they wece conferred ; and I 
■fiust be pematted to say, that it is not at the 
pleasare of this Hon. Court, or of any other 
earthly tribunal, to alfeer or to disturb, in the 
slightest degree, the tenure of this poSses- 
eion. 

But, Sir, there are yet other rights belong- 
ing to this Respondent, in coraparison with 
which the possession ef office, with alf its 
fietty honors and emofoments, are but as the 
very dost of the balance, which are imniedi- 
-ately involved in flie «ssue of this inquiry. 
In addition to dismissal from office, you 
may, if it be your pleasure, (and if be have 
been guilty of high crioies and misdemean- 
ors, I do not hesitate to say that this ought 
to be a part of your judgment) pass upon 
film (tie disgraceful seatence of disqualifica- 
4 ion to hold ** any place of honor, trust or 
f)rofit under this Commonwealth." 

Here then we perceive, Sir, that one of 
the dearest privileges of the citizen, that 
which gives him his highest distinction as a 
^arty in the social compact, and raises him 
to a proud elevation above the mere lierd 
and rabMe of despotisms, ii oonmiitted to 
your ctislody, atid may be lost by jour judg- 
ment. 

Do we then find that the constitution has 
heen net^ligent in regard to the preservation 
<5f rie;hts of the description here alluded to? 
On the contrary it is every where to be seen 
-that, nextso life and liberty, which are the 
tiQaltenabte gift of a merciful Creator, these 
rights are regarded as being among the 
most precious possessions of the citizen.-— 
Accordingly almost every successive page 
of the instrument presents us with some dis- 
tinct manifestation of the unwearied assidu- 
ity of its framers, to prutect them from even 
the possihility of infringement. 

Here I would bet; leave to call the atten- 
stion of this 'Hon. Court to another clause of 
our constitution, which, in reference to the 
point immediMely in q^stion, would seem 
to be too plain lo require illustration. The 
clause tp which I allude, is a part of the 
twelfth article of the declaration of rights j 
and is thus expressed, viz : 

'^ And BO subject shall be tirrested, im- 
prisonefl, despoiled, or deprived of his prop- 
erty, imintimiies, or privileges, put out of the 
prorection of the law, exiled or deprived of 
Jiis life, liberty, or estate, but byihejudg- 
tnem of liis peers, or the law of the land." 

Tbns it is seen, Sir, tliat the great and en- 
lightened minds which were called into ex- 
ercise in the proudest days of this republic, 
4\t\ not deem it sufficient in accommodating 
H «yt::cm of gbvernment to the condition of i 



a free, intelligent people, that it should bare* 
iy secure to the individual the privilege of 
living and breathing, and of enjoying un- 
molested the perisnable fruits of his labotir 
and industry. Much less did they descend 
to the low grovelling notion, that nothing is of 
value to the citizen, and fit to be placed under 
the protection of the law, save his silver aiid 
gold, his houses and his lands. In the view 
of the great men to whom I have alluded, 
it is not the vile dross that is dug from the 
bowels of the earth whereon we tread, nor 
the senseless bricks and stones that com- 
pose our dwellings, which constitute our 
richest possessions as members of civil soci- 
ety. Accordingly we find, Sir, that it is to 
the civil privileges and immunities of the 
citizen, in other respects, it is to his political 
rights as an elector of his rulers, and the ca- 
pacity of being himself elected to office, it is 
in fdct bis well earned honors and distinc- 
tion as a public functionary, as well as his 
hfe, bis liberty, his property, that the con- 
stitution of this Commonwealth has most 
emphatically extended its regard and pro- 
tection. 

Such I conceive to be the nature of those 
'' privileges and immunities" which were in- 
tended by the ccnstitution to. be guarantied 
to the citizen, and of which he should not 
be despoiled or deprived but by " the judg- 
ment of his peers or the law of the land." 
What then are we to understand by the 
terms that are here employed in designat- 
ing the process, and the only process, where- 
by the itidividunl may be lawfully deprived 
of the enjoyment of these privileges ? As' 
to the first part of the provision, namely, 
** by the judgment of his peers," it will, I 
trust, be at once admitted that notiiing more 
nor less could have been intended by these 
expressions than a reference to the favorite 
trial by jury ; and that the alternative ex- 
pressions "or the law of the land," must 
have been introduced principally with re- 
ference to a class of cases, such as those in 
equity, or (»f admiralty and maritime juris- 
diction, or determinable by the law martial, 
or lastly by impeachment, as to all which the 
trial by jury was intended to he dispensed 
within conformity with the established rules 
and principles which are applicnble to sQch 
cases. 

It is at any rate quite .sufficient for my 
purpose, that whatever may have been in- 
tended, even in the cases that have been e- 
numerated, as to the form of the trial, the 
great- principle is nevertheless, in this clause 
of the oonstitufion, as well as every where 
else throughout the whole instrument, dis- 
tinctly kepi in view, that the law of the land 
shall be ihe rule ef decision. 

But it may be said, on the other hand, 
that the constitutional provisions in regard to 
the trial by impeachment, nic of themselrca 
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to be regarded as censtitating a portion of 
the standing law of the land. So, indeed, 
they are, Sir, according to the construction 
which I have attempted to give, of those ^ 
provisions ; but most assuredly it is other* 
wise, if they are to be taken in the extrava- 
gant sense in which they have been constru- 
ed by the Hon. Managers. So far as the 
constitution of Massachusetts has seen fit to 
dispense, in any case, with the customary 
trial*by jury, and to appoint a special and 
extraordinary tribunal to sit in judgment 
upon the proceedings of public officers ; if it 
have conferred upon that tribunal the au« 
thority of removing from officeyor of inflict- 
ing any other penalty, however ignomini- 
ous, upon the individual who shall have 
been convicted of any kijfown definable of- 
fence, whether great or small, against a 
known, established law of the society, it is 
not for the Respondent, or any other citizen 
in the community, to call in question the 
wisdom or the justice of such a regulation. 
It is undoubtedly to be regarded as being a 
portion of the law ; the supreme law of the 
land ; and as such we bow to its authority 
with the most profound respect and submis- 
sion. But, Sir, if on the other hand, the 
construction should be admitted, which has 
been contended for by the learned Manag- 
ers ; if a high court of impeachment has 
been erected ; and in relation to die impor- 
tant and most interesting subjects which fall 
within its jurisdiction, has been left to the 
exercise of its sovereign discretion ; if in the 
language of a learned Manager, id powers 
are transcendent ; independent of all com- 
mon law rules and principles, and it may 
bold at its niere will and pleasure, the office, 
the reputation, and the dearest hnmuiiities 
and privileges of the citizen ; then I do not 
hesitate to say that the very foundation of 
such a court is laid in injustice and oppres- 
sion. 

The regulation by which a court of th}s 
description may have been created, whether 
it ba ibnnd in the constitution or elsewhere, 
may be designated by any other honorable 
appellation which one may choose to confer 
upon it, but it sorely is nut entitled to the 
name of a law. It is in fact but a mere 
arbitrary mandnie, ihe^^sicvolo, sicjuheo*^ of 
despotic power ; and partakes no more of 
the essence of a law than the papal bull or 
imperial rescript. What, sir, do we under- 
stand as being the import of the term fov, 
but that it is *' a rule of civil conduct pre- 
scribed by the supreme power in a state, 
establishing and ascertaining what is right 
and what is wrong" ? It is a rule, net die 
mere private opinion and judgment of any 
man or body of men, in whatever form they 
may be assembled ; it is a rule which must 
have been prescribed and promulgated ; not 
left to dwell in secret, and to be sought for 
in the bosom of the judge* 



Again, it is a rule whereby tlie right is 
established and the Prong is ascertaioed; 
and hence it results, tbat the inpocenee cur 
criminality of the individaal, so far as re«^ 
lates to his conduct as a member of civil 
society, and his responsibility to its laws, 
can no otherwise be determined upon, but 
by an examination according to the test of 
this rule. 

In this vie:v of the subject, it would be » 
gross imputation upov the character of our 
government, as a govtrnment of laws, were^ 
we for a moment to admit the supposition, 
that it could have been its intention, in any 
imaginable case involving the rights of the 
citizen, to dispense with the application of 
the principles that have been stated, by con- 
fiding to a court of impeachment or to any 
other tribunal, a discretionary power, so pe- 
remptory and absolute as tbat which has 
been supposed. I am fully persuaded that 
nothing can be found in the constitution of 
this Commonwealth which is fairly suscept- 
ible of suoh construction. 

As to those particular provisions whicl^ 
relate expressly to the trial bv impeachment,^ 
it is to my mind most manifest, that nothing 
more was intended than to establish tho- 
Court for this purpose, to define the extent 
of its jurisdiction, to prescribe the manner 
of its organization, and then to leav^e it to 
the exercise of its functions, in conformity 
with those established principles of the law 
which are binding upon all the inferior ju- 
diciary tribunals. 

Having thus considered, and with more 
minuteness perhaps- than was required by the 
occasion, the nature of those delinqaencies 
which are properly cognizable by this Court,. 
I would be^ to be indulged in an opportuni- 
ty of submitting a few remarks in relation to 
the rules and principles by which it should 
be governed in the (rial of the offender. 

It will be remembered that it has hereto- 
fore been stated as a position on which I 
should rely, that this high tribunal, when 
silling as a court of impeachment, " must 
be bound by the same rules of evidence, the 
same legal notions, and definitions of crimes, 
and the same precision as to the form of the 
accusation, as prevail in the inferior tribu<^ 
nals." — I am sensible, Sir, that the argu- 
ments which may be urged in the mainte- 
nance of this principle, have been in some 
measure anticipated in the course of my ob- 
servations upon other poitits which were in- 
timstely connected with it. 

Hitherto however ihe reasoning in sup- 
port of this position has been principally- 
founded upon inferences that were some- 
what remote from, the premises ; I wotild- 
now beg leave therefore to submit forthecon- 
stdei-ation of this Hon. Court, a plain and ' 
positive authority, which, in my view, has a 
direct bearing upon the question, and is ab- 
solutely concloakre with respect to it. 
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I allade to a oIum In th« oonnitotion of 
this Commonwealth which will be found in 
tbo twelfth artide^ of the declaration of 
rights, and is in the following words, viz : 

^ No subject shall be held to answer for 
any crime or offence, until the same is fully 
and plaii^y, substantiilly and formally de- 
icribed to him." 

Now, Sir, upon a view of this clause, the 
Arst question which presents itself for our 
consideration is, wlietner among the crimes 
and offences here alluded to, were intended 
to be included as well those which are 
triable before the highest court of iudicature, 
in the form of impeachment, as those which 
are cognizable only by the inferior tribu- 
nals in a proceeding by indictment ? Wheth- 
er, in fact, it could have been inUnded by 
the constitution, to afford a security and 
protection to the rights of the merest va- 
grant in our streets, tvhich should not also, 
be extended to the highest mag'utrate of the 
Commonwealtli ? Sir, it would be absolute- 
ly aflfrontive to the dignity of this Hon. 
Court, were I to suppose it possible, that 
they would condescend to listen for a mo- 
,ment to an argument upon this cjuestion. I 
will therefore venture to assume it as an ad- 
mitted position, that the terms <* crimes and 
offences,^' as they are employed in this 
clause, were intended to comprehend every 
species of delinquency, wheUicrof the mag- 
istrate or the individual, which could be 
made the subject of a criminal pro^culion, 
in any form of proceeding, or before any 
iud!cial tribunal known and establifshed by 
the l:iw of the land. If this be true, it fol- 
lows thence as a conclusion, that no person 
in the Commonwealth can be held to answer 
any more upon impe^ichinent l>efore this 
high court, than upon indictment before the 
inferior tribunal, until the offence with which 
he is charged shall be fully and plainly, sub- 
.•tantially and formally described to him. — 
JVuw, Sir, however full and plain and sub- 
^4tantial niny be the description given in this 
, impeaclunent of the various delinquencies, 
of one liind or another, that were intended 
(o be charged upon the Respondent, I will 
venture to pronounce^ without the fear of 
contradiction, that u{)on an examination %ii 
the articles, it will be discovered at once 
ihat they do not present, in any single in- 
stance, that formal and technical descrip- 
tion of any crime or offence, which was un- 
quetiouably intended by the consthutional 
provision winch has been reciled. It is not 
iVom hence to be inferr»jd, Sir, that in the 
formation of these articles the Iear/)ed man- 
agers were in any degree remiss as to the 
exercise of that care and attention and abili- 
ty, which have since been so conspicuously 
displayed in the fulfilment of other portions 
of 111 e important duties committed to them. 
It is most nianifest, that the construction of 



the impeachment wgg accommodated to i!t4' 
state of the evidence which was exhibited 
before ttiem ; and if they have failed to de- 
scribe, with soiBoient formality and precis- 
ion, any crime or offence, which can be Ae 
subject of an impeachment, it is because the' 
existence of no such crime or offence couldy 
in their opinion,' be established by that evi- 
dence. 

But it may be insisted on the other side^ 
that by the law of impeachment,- or in oth- 
er words, by the parliamentary usage of 
Cjreat Britain, a greater latitude is allowed, 
as to technical formalities, in this method of 
prosecution, than in proceedings by indict- 
ment ; I would beg leave however to ob- 
serve, that on recurrence to the authoritiet. 
even this positioq will be found to he at 
least extremely questionable. It is mo^ 
certain, at any rate, that a contrary doc- 
trine was strenuously insisted upon in the 
late trial of the Queen -, and the principles, 
in relation to the point, as they were deliber- 
ately settled by the peers and the judges 
more than a century ago, in the memorable 
case ef Sacheverell, were confidently refsr- 
»red to as giving entire support to this doc- 
trine. Be this however as it may ; — what- 
ever mdy be the law of impeachment in 
England, or whatever its. parliamentary 
usage, it nevertheless remains yet to be dem- 
onstratedj that this law, or this usage, has 
ever been received and establishecT as au- 
thority in the Commonwealth of Massa- 
chusetts ; more especially it remains yet to 
be shoi!(rn, that this law and this usage, pro- 
ceeding even upon the supposition that tliey 
may heretofore, in some ^ olden time,** have 
been ^ used and practised upon" in the Col- 
ony or State, have thereby acquired such as* 
cendency, such high and commanding au- 
thority, as to be privileged to ride over and 
control an express provision of our Consti- 
tution. 

But, S»r, after all that has been intimated 
as to the technical forms which are deemed 
so necessary in the allegations of an im- 
peachment, I beg it may be distinctly under- 
stood, ihat it is very, very far indeed from 
the inclination of the counsel for the Res- 
pondent, feehng as they one and all do, the 
most entire confidence in the purity and in- 
tegrity of their client, and in the substantial 
merits of the defence which they are under- 
taking in his behalf to avail themselves of 
any objections of this nature ; to cavil about 
mere forms ; or, indeed, to depend on any 
thing but the law and the evidence, and the 
substantial merits of the case. 

It was not, therefore, I do assure you. Sir, 
principally with a view to any mere ques- 
tion of form, that I have deemed it necessa- 
ry to call the attention of this Hon. Court 
to this last mentioned clause of the. constitu- 
tion. It was resorted to as affording, sen woar 
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Hiary, and, as I humbly conceive, a conclu- 
sive ground of argument, in support of a 
former and much more important principle 
which has heretofore been asserted in the 
course of my remarks, that no person in the 
Commonwealth can be held to answer to a 
court of impeachment, or to any other tri- 
bunal, for any thing but some crime or of- 
fence, which IS susceptible of a plain, for- 
mal and technical description. Such, most 
undeniably, is the obvious sense of the con- 
stitution ; and I think I may safely challenge 
the Hon. Managers, in the very plenitude of 
their professional wisdom and experience, 
to adduce a living reason for the requirement 
of such a description of the offence, in an 
accusation by indictment, which is not 
equally urgent and forcible in the case of 
impeachment. It seems then to result as a 
natural and necessary inference from the 
principle which is established by this clatise 
in the constitution, that, whatever may have 
been the irregularities in the official conduct 
of the Respondent, he cannot be held to an- 
swer for them, in this Court, unless they shall 
be found to amount to some offence against 
a standing law of the land. 

In further confirmation of this great and 
fundamental principle upon which we rely, 
I will venture to pronounce as a matter of 
juridical history, that for more than a half 
century, not a single instance has occurred, 
even in England, of a conviction upon im- 
peachment, for any thing short of an indict- 
able offence. 

Such as has been stated, we most consci- 
entiously believe to be the constitutional law 
of impeachment in this Commonwealth. — 
By this law we fervently implore that the 
c^use of our client may be adjudged. More 
than this we cannot expect or desire. It is 
the circumstance, and the only one, which 
we deprecate, that the oflicial character, or 
conduct of our friend should be adjudged 
without the authority of some known rule 
and principle. 

In a preceding part of my remarks upon 
this head, I had occasion to express my as- 
tonishment at some of the sentiments which 
were advanced by the Hon. Manager who 
opened this cause on the part of the Com- 
monwealth. I now gladly avail myself of 
an opportunity to offer the trijbute of our 
sincere respect and gratitude for other obser- 
vations, of a very different tendency, which 
subsequently fell from one of his learned 
associates. The Hon. Gentleman last i^l- 
luded to, was |rieased to avow,, that ** he 
should stand upon the law, upon the statute 
of the Commonwealth," in his course of 
reasoning for the support of this prosecutipn. 

It is I assure vou. Sir, no affectation^ w)\en 

1 say, that to the feelings ef the Defen(}ajot, 

as well at of his counsel, there was some- 

thing cheering, encouraging, in the deplara- 
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tion that has been adverted ta It was like 
the first sight of land to the bewildered mar- 
ineri after being driven for many days with- 
out chart or compass, upon the trackless 
ocean, and at the mercy of the winds, and 
the waves. It seemed to dispel at once the 
darkness that had been gathering around the 
cause, and to open to our vieV a haven of 
seciuity and repose. 

We cheerfully acquiesce in the Correct- 
ness of the rule thus propoui^ded by the Hon. 
Manager, and shall submit with the most 
perfect resignation to whatever consequen- 
ces may be the result of its operation. 

Thus, Sir, I have submitted all the ob- 
servations which were intended, in relation 
to this branch of our subject. Its discussion, 
I am aware, has been elaborate, and I fear, 
also, tedious. I beg leave, however, to offer 
as an apology for any thing which may haye 
seemed amiss in this respect, that since my 
first acquaintance with this cause, and with 
the facts and circumstances attending it, my 
mind has been deeply impressed with the 
conviction, that every thing respecting it 
must depend on the previous question 
which would arise as to the jurisdiction 
of this Hon. Court ; in other words, as to 
the nature of the offences here cognizable, 
according to the constitutional law of im- 
peachment in this Commonwealth. This 
question meets us at the very threshold of 
the inquiry. An error here, therefore, as 
was said by an eminent barrister upon a^ 
very similar occasion, " would be like what 
is called an error in the first concoction, and 
would pervade the whole system." 

I will only add, that if the decision of 
this question should be, as I humbly trust it 
must be, in support of the principles which 
I have had 4he honor to advance, there is 
at once, in my judgment, an end of this 
cause ; fori will venture to pronounce,! hat 
neither in the allegations of the impeaeh- 
raent,much Less in the evidence which has 
been adduced in iu sjiipport, is there any 
thing presented to the view of this Hon. 
Court, bearing even a similitude to any 
crime or offence against a standing law of 
the land. 

At a quarter before six o'elock, Mr. Blake 
appearing to be much fatigued, a motion 
was made to a^ourn to nine o^clock, to-mor- 
row morning. The court was adjourned ac- 
cordingly. 

SENATE. 

TUESDAY, APRIL S4. 

COURT OF IMPEACHMENT. 

The usual messages between the two 
Houses were delivered by Mr. Doolittle of 
the Senate, and Mr. Lawrence of the House 
of Representatives. 
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The Court was opened and Mr. Will- 
iams this day appeared and took his seat as 
a member, having been sworn at the last 
session of the Legislature. 

Mr. SHAW. In consequence of the 
wide range of law taken by the counsel for 
the Respondent, the Managers feel them- 
selves obliged to read some new authoritii^s, 
which they will introduce eitlVi6r iiow or 
hereafter, as^ the Hon. Court shall direct'. 

The President directed him to read. 

Mr. SHAW. I 'will first refer to the 
former cases of impeachment determined in 
this Commonwealth, to show that the pres- 
tnt articles are not only sufficient in point 
of (brm, but that the charges are even more 
formally set forth than in these precedents; 
The cases to which I allude are those of 
Wm. Greenleaf, Sheriff of Worcester, and 
Wm-. Hunt, John Viniil, and Moses Cope- 
land, Justices of the Peace in several coun- 
ties of this Commonwealth ; all of which 
stand recorded on the journals of this House, 
when Ibrmerly acting as a Court of Im- 
peachment ; and in all of them, excepting 
the last, the impeachf^ient was followed by 
conviction. Tet the articles contain only 
very loose and general charges of miscon- 
duct and maladministratibn ;* and the final 
question put to the members of the court 
was in no less general terms. For exam- 
ple, the first article in the first of these cases 
©f impeachment was, "the said Wm. Green- 
leaf, Sheriff, k>c. hath illegally and unjustly, 
from fime to time, detained in his own 
hands, for his own private use, public mon- 
ies, when the Commonwealth liad ii right to, 
and was in great want of the same." And 
tho'^ question of "guilty" or "not guilty" 
was put in the following terms ^ "JsWm. 
Greenleaf, Esq. Sheriff, &cc. guilty of mis- 
conduct and maladministration in that of- 
ficii', charged upon him by the impeachment 
of the House of Representatives, or not 
guilty .5" 

Mr. HOAR. I beg leave to incjuire of 
tlid' ffch". Manager, whether any question 
wa* raised it) regard to the form, in the first 
pUee, of the articli^^ exiiibited,- and in the 
second place, of the judgtnent rendered, in 
either of the cases to wh';cl) he has referred, 
or whether they were suffered to pass sub si- 
lentio, 

Mr, SHAW. No such question appears 
by the journals to have been raised. In 
4BL Com. 5, we'find the definition ot misde- 
meanor, as follows ;• *' A- Crime, or misde- 
meanor, is an act committed, or omitted in 
Violation 'of a public law, either forbidding 
or oommanding it. This general definition 
comprehends boilr crimes and misdemean- 
ors ; which, properly speaking, are mere sy- 
nonimous terms ; though, in common lisage, 
tlie word crimes is made to denote suclb of- 
fences as are of a deeper and more atrocious 



dye ; while nnallcr faults, and omissions of 
less consequence, are comprised under the 
gentler name of misdemeanors only." 

In the same book, p. 121 it is said " mis 
prisions, which are merely positive, are gen-, 
erally denominated contempts or highmtsde^ 
meancrs ; of which the first and principal 
is the mcAaiministraiion of such high offi- 
cers, as are in public trust and employment. 
This is usually punished by the method of 
parliament aiy impeachment;" kc. 

In p. 139 the same author gives his defi- 
nitipn of bribery. " Bribery is' the next; 
species of offence against public justice ; 
which is when a judge, or other person con- 
cerned in the administrtration of justice, 
takes any undue reward to influence his be- 
haviour in his oflfice." Mr, S. continued to 
read the subsequent reiharks on this crime 
as viewed by different nations ; those relat- 
ing tb the English law were as follows y 
"In EngldVid this offence of taking bribes is 
punished, in iViferior Officers, with fine and 
imprisonment ,- arid iii ttiose who offer a 
bribe, though not takeii, lt\e same. But in' 
judges, especially the siiperior ones, it haib 
been always looked upon assoheihous an of- 
fence, that the chief justice Thorpe was' 
hanged for it in the reign of Edward Sd.^&c. 

In relation to the certainty which is re- 
quired in the description o^ the offence al- 
leged, Chitty, in' Crim. Laiv, vol. 1. p. 169, 
observes ,• "The first general rule respecting 
indictments is, that they should be framed 
with sufficient certainty," kc. He goes on 
to make several remarks on the subject, and 
refers in a note to the case of The King vs. 
Horwe, in Cowf, (jsa, which was a prosecu- 
tion for a libel. ^The defendant brought a 
writ of error in the Ifouse of Lords. Lord 
Chief Justice t)e Gtey, in delivering the 
unanimous opinion of aH ttte judges upon a 
question pUt to them bj^ the Hoiise of Lords, 
observed ; — " The charge mUst contain suen' 
a description of the crirtie, that the dSiepd- 
ant may know wljiat crim6 it is which He is' 
called upon to answer; that ifie jury may 
appear to be warranted in their conclusioi^ 
oC guilty or not guilty itpon the premise ^ 
delivered to them ; and that the court inay 
see sucji a definite crime, that they may ap- 
ply the punishment which the law pre- 
scribes." . J 

Mr. WEBSTER. I wish the learned 
gentleman had given us this string of au- 
thorities somewhat earlier in the case ; but, 
sinc^ he Has chosen to reserve his artillery 
to this late jiertod, He must giy6 us rime, if 
we require it, tb ejtamiiie ibe~ authorities 
thus newly intr^^dud^d. f take this opportu- 
nity therefore to ^ive ttie Hon. Marmgers 
notice, that if ^^ s>leiild d^l^^t any thing in 
thein deserving particular attdritiOn} «^e shull 
insist on this rigl5t. At present f se*d noth- 
ing which We are not willing to admit. 
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Mr. SHAW.' I ai9 oot arware that any 
9ew priacipl9 of law has been introdu.ced. 
The cases read du but lay down the most 
common and familiar principles, for which 
we did not deem it necessary to recur to 
books. But, in consequence of the errone- 
ous views of the law exhibited in the course 
of the argument of yesterday, we have judg- 
ed it necessary to cite some particular au- 
thorities. The gentlemen complain that 
the offence in these articles is not sufficieni- 
Jy charged. By these words I understand 
the point at issue to be merely whether the 
charges are alleged with such sufficient 
certainty, that the Respondent may know 
what crime he is called upon to answer ; and 
I have accordingly cited authorities to that 
point. 

In the case of TVu King vs. HoUond^ 5 
Term 'Rep. 607, it was ruled, that '' in an 
iodictmeiu against a servant of the East In- 
dia Company for offences in India it 
is sufficient to charge him with a wilful 
, breach of duty without adding that it was 
anrupif^^ Stc. Iq a note to ^ ChiUy*s Crim. 
IfCUVjp. 237, it is said, ^' If a magistrate abus- 
es his authority froni corrupt motives ha » 
punishable criminally by indictment or in- 
forMnation.'' &co. " Where they hXve acted 
partially, lualicieusly, o^ corri|ptIy, Vhey are 
hable to an indictment. And, in some cas- 
es, a mere improper interference appears to 
be thus cognizable.'' Uc J^gain, **It is suffi- 
cient in an indictment against any o(]^cer, to 
aver that he being such, &&c. committed the 
offence, and proof that he acted as such 
would suffice." The case of IVie Ktn^ vs. 
ScUisbury, 4 Term Rep. 456, was an indict- 
ment for an improper exercise of authority, 
and Lord Ken yon there says, " It is of in-' 
finite importance to the public that the acts 
of magistrates should not only be st^bstan- 
tially good, but also that they should be deco- 
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rous. 

Mr. BUTTON. With the permission of 
the M«n. Conrt I will cite a few authorities 
fnr the consideration of the Court and of 
the learned counsel for tlie Respondent. In 
Z ffooddzson^ 596, in the chapter on parlia- 
mentary impeachments, the learned com- 
mentator observes ; " It is certain that mag- 
istrates, fee. may abuse their delegated pow- 
ers to the extensive detriment of the com- 
munity , and at the same time in a manner 
not properly cognizable before the prdlnary 
tribunals." ^*The commons, therefore, as 
the grand inquest of the nation, become 
suitors for pena) justice ; and they cannot 
i^onslstently either with their own dignity, or 
with safety to the accused, sue elsewhere but 
to those \vho share with them in the legisla- 
ture." In p. 604, it is »aid, ^ the lords re- 
fused to commit the first earl of Clarendon, 
tiecause he wjis impeached of high tieason 
generally, the particular sp&cies of his sup- 



(losed criminality not i^^ng denoted ; but 
this refusal was hig^ily rjesented by the com- 
mons, who voted it an obstruction to th« 
publicju3tice of the kingdom, aad a prece- 
dent of evil and dapgerous consequence." — 
In p. ^05 ; — ** These articles need not pur- 
sue the strict form and accuracy ^f an in- 
dictment; for it has been ruled, that by 
the law and usage oi parliament, in proseeu- 
tions by impeachments for high crjmes and 
misdemeanors, by writing or speaking, the 
particiilar words supposed to be criminal 
are not necessary to be expressly specified 
in such impeachments. The resolution in- 
deed passed in a party cause ; but it seems 
agreeable to a concession of the lords sever- 
alyears befoie, that the coQitnons might, if 
they pleased, impeach in general t^rms ; and 
the ancient precedents are rarely conforma- 
hic to th£ technical exactness required in 
other prosecutions." The course pursued 
yesterday by the learned counsel for tlif 
Respondent in regard to jthe law, has impos- 
ed on us the necessity of giaking some fur- 
ther investigation, and of citing prec,ed6Dts 
from the commpn law. In £ Co, biaU 278, 
we have the form, which is very general, of 
the aiicient writ of quo vKirranto, This 
process was succeeded by a more conven- 
ient mode of prosecution by informations in 
nature of quo wiirranto ; and' these are i^i 
ijse with ih,(lO Mass, Ref, idd,] The in- 
formation is general ; ihe^^ respondent must 
answer specially. J will refer also on the 
same subject to Ba^t. Jtlntr, 412, 6 Com. Dig..' 
65, and 3 Bl. Comm. 262. 

Ml. WEBStER. Will the learned 
Manager say tha{ there |$ aiiy reseinblanct 
to a quo warranto in an impeaphi)iuBj}t ? 

Mr. DUTTOij. I stale tlie authorities, 
I shall ifse them in arguihent in such way 
as I think they >vill bear. 

At 20 minutes before 10, Mr. BLAKE 
proceeded iii his argument :— 

Hitherto, Mr. President, it has been pay 
intention merely to consider the general 
principles of law whiphare applicable to the 
trial by impeachment^ t|nder the constitution 
of this Commonweahh. It is my present 
business to apply those principles to the casts 
in question ; and I am very greatly mistaken 
in all the views I have been able to take of 
the subject, if it may not be demonstrated 
beyond the reach of contradiction, not on)y 
that there has been nothing proved, but that 
there is in fact nothing even alleged against 
the Respondent, which, for a single moment, 
could be deemed sufficient to justify a con? 
vfction. W \\h reference to the state of facts, 
as they stand upon the proofs before you, 
I feel niy self warranted mdeed in pronoun- 
cing, that when divested of the gloss and 
false coloring, which are always to be ex- 
pected in the statement of prejudiced and 
exasperated witnesses, they contain nothing 
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which could even seriously aflfect the repu- 
tation, much Jess estnblish the guilt o^ the 
Respondent, either as a magistrate or a man. 
I profess not, Sir, to have become acquaint- 
ed with any peculiar circumstance attending 
the remote origin of the present prosecution. 
I know not what private piques and jealous- 
ies ; what local discontents ; whnt hopes or 
what fears of any seeker of the office of the 
present incumbent, may have been mingled 
in its conception. 1 know only that the im- 
peachment came to us, directly from a high 
and mi)st respectable branch of our govern- 
ment, and tor that reason, if for no other, 
it is undoubtedly entitled to the most serious 
and respectful attention. There are how- 
ever some circumstances in the case, which 
are apparent on the very face of the record, 
and upon which therefore, though not im- 
mediately connected with the substantial 
merits of the cause, it may not be improper 
fbr me to bestow a few preliminary and cur- 
sory remarks. 

On looking at the articles of impeach- 
ment, we find that they embrace in point of 
time, a period of almost fifteen years, the 
fnll moiety, at least, of the active life allott- 
ed to man ; — that they comprehend, within 
their scope a great variety of petty items in 
the official transactions of the Respondent, 
which are obviously picked up from every 
quarter of his precinct. 

It is manifest indeed that every nook and 
corner has been ransacked for the materials 
of this prosecution ; that no little obliquity, 
no trivial irregularity, in the whole course of 
his official proceedings, has been overlook- 
ed, which could have been brought m to 
swell the catalogue of his delinquencies. 

From all this we h;ive authority to infer, 
that somebody (not surely the House of Re- 
presentatives, nor any one of its Hon. Man- 
agers) has been on the alerr, extremely busy 
and astute in preparing the matter of this ac- 
cusation. The Hon. House, though osten- 
sibly the makers of the bill, did not assur- 
edly provide the materials of which it is 
composed. It was their duty, and the whole 
extent of their duty as the grand inquest in 
this case, to act upon the evidence which 
was brought before them. In a word. Sir, 
the hand of a prosecutor, and of a very vig- 
ilant one too, is visible througkuit. Enough 
too is understood of the cojnmon propensi- 
ties in human nature, to convince us, that 
this prosecutor cannot have been destitute of 
«oll;iteral aids, of all the ordinary *' means 
and appliances*^ that could be desired for the 
furtherance of his purpose. It is quite e- 
ii^igh. we know, especially witli regard to 
the public functicmary, that the trump of ac- 
cusation should be* blown, that the cry of 
/faudffraud, sUou\6 be sounded in the land, 
in order to bring forth the voice of thoti- 
ands to reiterate and swell tli^ {)eal. Stich 



is, and ever was, the propensity of roan. 
From these considerations, and from va- 
rious others of a simitar tendency that might 
be suggested^ there is, as I think, the best 
possible reason to conclude, that there is now 
in array before this Hon. Court, a complete 
presentment of every impropriety, great or 
small, which could by possibilhy be imputed 
to the conduct, of this Respondent, through 
the whole course of his official career. 

And what after all. Sir, is the result oTall 
this diligence, this scrutiny, upon the con- 
duct of this individual ? What, in a gen- 
eral view, appears to be the aggregate of all 
the sut>posed misdemeanors that are imput* 
ed to him ? So far as he is charged with ex- 
tortion or bribery as a judge, and it is for 
this or for nothing, that he stands regularly 
accused before you, it will be seen by arith- 
metical computation, that the paltry sum of 
about forty six dollars, in the course of fif- 
teen years of active, official employment, 
constitutes, even according to what is set 
forth in the articles, the entire amount of 
the alleged peculation ! Well indeed might 
it be, as it was said, by the Hon. Manager, 
that this is no case of the ** ravaging of 
provinces, or the plundering of an empire." 

I concur, however, entirely with the learn- 
ed Manager, that it is not by the smallness ' 
of the amount, in such case, that we are to 
measure the degree of offence. On the 
contrary, I will most readily admit that the 
degree*'of criminality should be estimated in 
the very inverse ratio of the amount of 
temptation. 

But, Sir, when we consider what has hith- 
erto beep the character and standing of this 
Re^)ondent; that he was educated to a lib- 
eral and honorable profession ; that he has, 
for many years, occupied a high public sta- 
tion ; that he is learned and intelligent ; and 
above all, has a family and friends, whose 
love and esteem and confidence most have 
weighed, in his estimation, beyond all pecu- 
niary or earthly considerations ; under such 
circumstances, I hold it to be utterly impos- 
sible, that by the temptation of any such 
sum as has been mentioned, picked up as \i 
must have been, by a few dimes and cents 
at a time, through a protracted series of 
years, he can have been influenced to tite 
perpetration of deeds which could, by possi- 
bility, expose him to ignominy and ruin. — 
The supposition is against nature, and na- 
ture's laws, and cannot be endured ! 

On looking at the character of man, and 
to the ordinary transactions in society, we 
do not find, that bribes of this description 
are according to the tarifi:" of corruption. 
Men whu are prone to be corrupt, if time 
and opportunity be allowed them, have gen- 
ally been fiund in the prtictice of their frauds 
upon a much more enlarged and extensive 
scale. 
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Permit me here to remark, Sir, that of all 
tlie offices under the government of this 
Commonwealth) that of judee of probate, 
especially for the county of Middlesex, bor- 
dering, as this doies upon the great metrop- 
olis of the State, must afford the widest 
scope, and the most convenient opportuni- 
ties to the fraudulent, and corrupt judge. 

In allusion to this subject, it has been very ) 
properly stated by the Hon. Manager, that 
in the course of a single generation, the 
whole property of a county must necessarily 
be subjected to the disposal of this officer ; 
and it is scarcely too much to suppose, thai 
in his official arrangements of all this wealth, 
an opportunity must be afforded him, if he 
be corrupt, to cut and to carve for himself 
according to his taste and appetite. 

In setting off dower ; in the auditing and 
allowance of accounts; but more especially 
in the appointment of administrato s, where 
creditors appear in competition, atid where 
thousands may be dependent on the mere will 
and preference ofthe judge, it is most ulvious, 
that his decrees, were be disposed to make 
of them a matter of barter and sale, mi^ht 
become to him a source of princely r^enue. 
Yet do we find. Sir, that the Respondent 
stands accused of any thing like this? On 
the contrary, although every thing which ex- 
isted must be taken, as I think, to have been 
alleged against him, and in its worst possible 
form, a few dollars and cents, through a suc- 
cession of years, appear to have been the 
whole fruits of his suspected peculations ! 

Sir, l^ do solemnly protest ; and I make 
my appeal to the feeling^) of this Hon. Court, 
and to their knowledge and experience as to 
the character of human nature, that, under 
the circumstances which have been alluded 
to, the very minuteness of the extortions 
that are charged upon the Respondent, must 
be considered as affording of itself incontes- 
tible evidence that they were, if committed 
at all, the result of mere mistake or inad- 
vertency, and could not have proceeded from^ 
that corrupt intent, that vuda mens^ which is 
essentially necessary, to the constitution of 
crime. 

Upon a question like this, I wish it were 
possible to command by my voice, the pres- 
ence in this hall of the whole magistracy of 
the Commonwealth ; it would be indeed, 
an assemblage of as much purity and ihtel- 
ligence, as could be found among the same 
number of individuals upon the face of this 
globe ; I wish I could put to them, the facts 
in this case, and leave them to judge, accor- 
ding to the dictates of iheir own experience, 
as men or as magistrates, upon the point of 
innocence or guilt ; and I should then like to 
see, which of the congregation may not have 
fallen into some mistake like those that have 
beep supposed ; which would have the con- 



science to cast the first s^one at our client as 
a token of condemnation ! 

What then. Sir, in a general point of view, 
is the aspect of the present prosecution — 
what the general scope and character of the 
delinquencies to which it has reference? 
Upon* this bead, I hope I may be permitted, 
for the sake of vindicating in the very out- 
set of the inquiry, the moral character of our 
honorable client, to speak first^f all nega- 
tively. 

Among the variety of details which are 
contained in the fifteen laboored articles of 
this impeachment, we no where find that, 
as a judge, he stands accused of any sinister 
or corrupt decrees ; with any partialities, 
with any unreasonable delays or denials in 
the exercise of his official duties. Much 
less do we find that any thing is imputed t«> 
him like ^verity, or oppression, by the 
>^ eight and force of his authority as a judge. 
These, Sir, are among the more ordinary 
transgressions of ill-disposed magistrates, but 
they seem not to have been reckoned among 
the faults of this Respondent. On the con- 
trary, it will I trust be admitted on all hands, 
for it is a matter of notoriety, that there is 
not a county in the Commonwealth, wherein 
the arduous and difficult duties of a judge of 
probate have been perfotmed with more 
promptitude and exactness, with more abil- 
ity ; and, I may add, with more kindness 
and accommodation to the citizen, than they 
have uniformly been in that county to which 
the office of the Respondent appertains. 

Accordingly it is perceived, and the cir- 
cumstance is of so singular a character as 
to deserve the particular attention of this 
Hon. Court, that with the exception of a sol- 
itary instance, and that, as w^ shall have 
occasion to show, an extremely questionable 
one, not an individual has appeared before 
you through the whole of this investigation, 
compliiiningof a grievance, or injury of any 
kind, at the hands of this judge. 

It would seem to be but reasonable to ex- 
pect, that if the conduct of a pub4ic officer 
had been marked, as is pretended in the 
present case, for a series of years, by an 
liabitUal course of peculation and injustice, 
the actual sufferers by such frauds, would 
have been the first and the loudest, to pro- 
claim his malefactions. Who then, Sir, are 
the supposed sufferers, by the manifold ini- 
quities of this Respondent ? Paradox as it 
may seem, we find nevertheless on inquiry, 
that if any have been oifended againstyihey 
are those only who appear before you re- 
luctantly, and in mere obedience to your 
summons. Those only who, being here, 
complain not of injustice, but »re <>rateful 
fof fuvors; and instead of accusing the Re- 
spond'jnt as an oppressor, havo spoken of 
him as their friend- and benefactor. 
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With the single exception that has been t 
aUiided to, such we bate perceived to be the 
views and the feelings of every witness who 
has been called to testify upon this occasion. 
Yet it is from these witnesses and none oth- 
ers, that all the evidence which is adduced 
in this case has been derived ; and if any 
crimes .have been committed, it is they, and 
they only, who have been aggrieved by those 
crimes. Hence we have loo much rea^u 
to infer, that the accusation against our cli- 
ent must have originated rather in that over- 
weening solicitude for the public good which 
is sometimes busied about trifles, than in the 
conviction that any great evil were existing 
iu (he community, which seemed to require 
the interposition of the highest judicial pow- 
«4r of the Commonwealth. 

Having submiued *hese preliminary re- 
marks, which have appeared to me as being 
fit and proper for the occasion, I will now, 
wiUi your permission. Sir, proceed to a more 
immediate consideration of the specific 
grounds of complaint which are set forth in 
this impeachment. 

It is not however my intention, either 
now, or at any other time, to enter into a 
minute examination of each of the articles 
separately and distinctly ; or to attempt any 
thing like a critical apportionment of the ev- 
idence which has been adduced in their sup- 
port. In this course of examination there 
has already been p^esei^t.ed |to u^, by my 
learned friend who precejded mp, a stajlepient 
so perspicuous and forcible, that i^ would 
be presurqptuous were I to attempt, by any 
observations of my own, to give to it much 
additio|3al strength, either in the way of il- 
lustration or argument. I shall therefore 
confine my remarks to such general views of 
the subject, as seem not to have been par- 
ticularly urged by the gentleman alluded to. 

Oh recurring to the articles of iuipeacli- 
menf the charges against the Respondent 
appear all to be reducible to the following 
heads : 

1st. The holding of probate courts -at 
times and places not warranted by law, and 
transacting official business thereat ih the 
absence of tl^e register. 

9d. "[fhat the Respondent, at certain 
probate courts, in his capacity of judge, de- 
jnanded and received, for certain official 
acts, other and greater fees, than those al- 
lowed by law. 

3d. That being judge of probate he also 
acted ill the capacity of counsel, and gave 
advice to persons who ^vere executors or ad- 
.ministrators in his county, and received fees 
for such adtice ; and this too, in some in- 
stances as to matters which might come in 
litigation before him, as judge. 

4(h. That as judge, he allowed in the 
account of administrators and guardians the 



very sums he had received of them trh|B^ 
acting as their attorney or counsel. 

It may, I think, be stated. Sir, that withiii 
the scope of the charges here enumerated, 
are, virtually, oomprehended all the ground^ 
which have been seriously relied upon by the 
Hon. Managers in support of this prosecu- 
tion ; and as to the law and the facts wbicii 
are applicable to each of these charges, I 
would beg leave to submit a few brief and 
cursory remarks. 

First then as to the holding of probate 
courts at improper times, &cc. ; it will be per- 
ceived that this allegation, if so it may be 
denominated, extends alik,e to the five first 
articles of the impeachment, and is set forth 
in each in almost precisely the same words. 

In reference to tt)is charge I would beg 
leave first of all to notice a circumstance 
which was not adverted to by my learned as- 
sociate ; that jthis does not appear in either 
of the articles that have been mentioned tq 
have been laid as a substantive offence ; and 
hence we have authority to infer tbat as such 
it could not have been intended to be relied 
upon. Much indeed was said about it by an 
Hon. Manager in t|ie course of his remarks ; 
but in all (his we think he was wandering 
from tbe record ; and treating of a subject 
not now under consideration. 

In our view, this charge, or to speak more' 
properly, this intimation, Uiis suggestion a$ 
It i^tand? ip the articles, is to be regarded but 
09 a pirelMde and inducement to the matter 
whicn ^ijcceeds it ; and to have been intro- 
ducjBd merely as a circumstance giving a de- 
gree of color and aggravation, to the princi- 
pal offence which was intended to have been 
alleged. 

On recurring to the articles that have 
been mentioned it will accordingly be per- 
ceivedy tbat the. supposed impropriety, as to 
the time or place of holding the courts, 
is uniformly followed by the statement 
of some transaction at such courts, which, 
of itself, Was deemed sufficient to uffuid 
grounds of accusation. 

But, Sir, all this may, perhaps, be regard- 
ed raiher as ntaiter of form, than as belong- 
ing, to the substantial merits of the case ; 
and is not the.refore deserving of further con- 
sideration. 

We are then quite willing to admit, if this 
Court will consent (o proceed upon the 
ground of such concession, that the question 
here submhted shall be, not whether any of- 
fence like that alluded to is charged by the 
impeachment, but whether any such has 
been established, by thelaw and the evidence. 

In the discussion of this point I ^hall not 
trespass upon the patience of this Hon. 
Court, by attempting to follow the learned 
Managers through all the labyrinths of the 
English law ; of all (hose ancient statutes 
and ordipances and us»«^es respecting th| 
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Frobate jurisdiction) which (hey ht^ve seen 
fit to explore upon the preseYit occasion. 

The very few remarks which I have to 
make upon the question will be directed to 
the consideration of what we find respect- 
ing it in our own times, and in our own 
laws and constitution ; and indeed it was 
this ground after all, and this only, independ- 
ently of autho/'ities derived from any other 
country, that the learned Gentlemen were 
eventually compelled to stand upon in de- 
fence of their positions. 

Accordingly we were referred to that 
clause in the constitution of Massachusetts, 
chapter 3, article 4, which provides that *Hhe 
judges of probate of wills, and for granting 
letters of administration, shall hold their 
courts at such place or places, on fixed 
days, as the convenience of the people shall 
require. And the legislature shall, from 
time to time, hereafter appoint such times 
and places ; until which appointments, the 
said courts shall be holden at the times and 
places which the respective judges shall di- 
rect." 

We were then referred to the 10th section 
Qf the act of the lOtb March 1784 . [Mass, 
Imws^ 137.] which provides ; *' That the 
judges of probate in the respective counties 
of this State, shall have certain fixed days 
for the making and publishing their otders 
and decrees, and such days to be made 
l&nown by public notifications thereof in the 
^veral counties." 

Passing over a course of antecedent reas- 
oning and references of the Hon. Gentle- 
men which seemed to be more curious than 
Useful ; and at any rate not to have any 
material bearing upon the point, I bejieve I 
am fully justified in stating, that the two 
provisions which have been recited comprise 
in fact the whole ground, or at any rate, the 
only ground that could be deemed even 
plausible, which' was assumed in support of 
iheif argument. . 

Proceedins: then upon the supposition 
that neither in our constitution nor laws 
there were to be found any other regtilation 
which would 9eem to justify the conduct of 
the Respondent in regard to the proceeding 
which is deemed so oflTensive, I would beg 
leave to inquire if the principle contended 
/or on the other side be quite so clear, and 
^ven self evident, that any judge in the 
land might not be supposed to entertain a 
doubt respectins^ it, without bein^ exposed 
io all the complicated horrors of impeach- 
ment ? ' 

As to the subject of fixed times and pla- 
ces for the holding of courts, we perceive 
that the provisions, both of the Constitution 
and the law are merely directory ; that tliey 
Contain no restrictive, or prohibitory words, 
that may be construed as a^ interdiction of 
txvj preexisting law or usage in such cases. 



We know full well, als6, (for of this circum- 
stance we have been sufficiently apprized by 
a portion of juridical history with which w^ 
have been favored by a learned Manager,) 
that in that cotintry from whence our pro- 
bate jurisdiction, with all its incidents, was 
derived, the office of the ordinary, or, as* we 
have it, <Ae jfvdgt ef •pn^aU^ was always, 
merely ambulatory ; that as to the time and 
the place of holding his courts every thine 
was left to his own opinions and discretion. 
Such we know, moreoveif was the law and 
the usage in this then colony, antecedent to 
the adoj^tion of our coiistirution. 

Hence it would seem but reasonable to 
infer, that if it had been the intciit of the 
constitution, or the law, to effect a funda- 
mental change in the system ; to correct a 
well known prevalent usage, and to place 
these courts upon a new and different estab- 
lishment, there would have been employed 
for this purpose apt and sufficient provisions, 
which shoifld have admitted Of i^' diversity 
of inferpretation. 

Under the circumstances that have tieeii' 
i^ated, I may be permitted, at any rate, to 
demand the judgment of this Hon. Court', 
and with some degree of emphasis, if it 
would not be repugnant to every principle of 
justice ; a violation indeed of the common 
charities which are due to the frailty and fal- 
libility of human nature, tvere it admitted, 
for a moment, that an erroneous decision in 
such' a case, might be received as the evi- 
dence of crime. 

Whatever at any rate may be the true 
constitutional provision that has been refer- 
red to % admitting, for a moment, that the 
Vie«fs wMch appear to have been taken of 
this subjiecT,by the Respondent were entire- 
ly fallacious; if there be any thing in this 
affording evidence of a deliberate outrage 
upon the constitutional law of the land, the 
R'espondeht nevertheless may derive, both 
as a magistrate and a man, some consolation 
from the reflection, that in this respect he 
did but follow the high example whrch had 
been set before him by the whole legisfative 
authority of the State ; who, by their public 
acts, had agai» and again comrnitted a sim- 
ilar outrage. I refer, Sir, to those repealed' 
acts of the Legislature which have been 
passed from time to time for the accommo- 
dation of particular counties in the Coni- 
luonwealtl), whereby, (the stubborn provis- 
ion of the constitution notwithstanding,) 
judges of probate have been specially author- 
ised, so far as the Legislature were en'ipow- 
ered lo delegate such authority, to appoi'nt at 
their discretion, other times and places for 
holding their courts, besides those which 
were heretofore regularly established by law. 
It need not be said, that, upon the construc- 
tion that is contended for by tlie learned 
Managers all the acts here allude to 
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are nothing more nor lest than a palpable 
infringemeiit upon (he constitution. Thus 
then we have the legislative exposition of 
the rule ; and shall it be imputed to the 
Respondent as a crime, that he was not 
more wise than (hose wboni we have ap- 
pointed to be the makers of our laws ; or 
that in. forming a judgment upon ihe subjec( 
in question, he shotild have allowed himself 
to be influenced in any degree by the weight 
of their example ? 

But Sir, even this is not all which we 
have to say upon this branch of our subject. 
Beyond all this there is yet in this cause a 
|>lace of refuse. and of rest for the Respon- 
dent, in which it is not possible he sitould 
be disturbed, however unrelenting the sever- 
ity with which he shall be pursued. I al- 
lude to the provision in the act of March 
7th 1806, whicli was referred to by my learn- 
ed associate and which is mentioned again 
only for the sake of once more reminding 
this Hon. Court how absolutely conclusive 
is its operation upon the question now in de- 
bate. 

It was the intention of this act, after the 
appointment of certain fixed times and pla- 
ces fur holding the court of probate within 
the county of Middlesex, to give to the 
judge of that county, the same discretionary 
authority as to other times and places which 
by previous acts, that have been alluded to, 
had been given in such cases to the probate 
judges in certain other counties ; and the 
proviiion alluded to is in these words, viz : 

** That when the said times and places 
shall be found to interfere with the terms or 
sessions of other courts, or when the judge 
of said court of probate, for the time being, 
shall be prevented, by reason of sickness, in- 
evitable casually, or otlier cause, from hold- 
ing the same at the lime prefixed therefor, 
or when it shall appear to him to be for the 
general benefit or tlie interest of individuals, 
he shall be, and is hereby fully authorised 
and empowered to appoint such ether times 
or places fur holding said court as he shall 
deem expedient, by giving public notice 
thereof or notify ins; all concerned ;'* &c. [1 
Mass. Iaiws, SS5.] 

It bemg then admitted, or at any rate es- 
tablished beyond all contradiction by the 
proofs in the case, thai in every instance of 
the special courts alleged to have been hold- 
en by the Respondent due notice thereof 
had been previously ^iven to all the parlies 
concerned, the only remaining question, so 
far as relates to the point under considera- 
tion, would ^eem' to be reduced to simply 
this ; whether a judicial officer be chargea- 
ble with a high crime and misdemeanor, 
whether he he liable to impeachment, and 
thereby to be deprived, not only of his office, 
but of his common privileges as a citizen, 
for having assumed a^ Uie basis of his j<»dg- 



ment and proceedings in a given case nv 
better authority than an act of the legislature 
of the Commonwealth, which might by pos- 
sibility, be construed an infringement «f the 
constitution. Sir, I will not comment on 
such a proposition ! 

But alas ! it is alleged as another crying 
sin of this Respondent, that he should have 
had the presumption to hold some of the 
courts that have been allutled to, in the ab- 
sence of his register ; and it has been elabo- 
rately and strenuously urged by an Hon. 
Manager, that the register, being a constit- 
uent part of the probate court, every trans- 
action of the judge which was not performed 
in the presence of that officer must be re- 
garded as being founded upon a mere as- 
sumption of power, as warranted by no le- 
gal authority and void. 

It was really to have been expected, that . 
in the maintenance of a proposition, so nov- 
el ; I may add so apparently at variance 
with all notions of common sense; there 
would have been an attempt on the part of 
the Hon. Managers to have shown to this 
court something like a familiar principle, a 
known and established usage, or at any rate 
the semblance at least of some plausible ar- 
gument. More especially was this to have 
been expected, after the assurance which 
had been given us by one of the learned 
gentlemen ; that he professed to '* stand up- 
on the law, upon the statute, in support of 
every part of this prosecution.^' In regard 
to the proposition here alluded to, it would 
seem to be almost superfluous to remind this 
court, how sadly the learned advocate has 
fallen short of the fulfilment of his engage- 
ment. 

Upon this subject, as well as every other 
connected with the prosecution, the Hon. 
Gentlemen have given us the most decisive 
proofs of their great industry and depth of 
research upon this occasion ; we have indeed 
been much entertained, and edified also, as 
I admit,' by the profusion of ancient learn- 
ing which they have been pleased to spread 
before us ; but I submit, if it be not a most 
remarkable circumstance, considering the 
apparent confidence with which the position 
alludecf to was assumed, that al! the law, and 
every thing bearing the semblance of au- 
thority, which has been brought forward in 
its .support, consists, after all, of one single 
dictum, one solitary scrap of intelligence, 
comprised within the compass of less than 
J two lines, which has been discovered in the 
work «f an ancient English commentator 
upon (he ecclesiastical usages of that nation; 
wherein it is laid down in so many words, 
*' the ordinary may not speed a cause with- 
out the attendance of his register." 

I readily admit, Sir, that the office of the 
ordinary, under the eccle^astical jurisdic- 
tion in Great Britain, bears a near resem-> 
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Uaiice, in regard to matny of its powers and ^ 
attributes, to that of the probate judge in 
Massachasetts ; but I am not, I confess, quite 
so ready to concede, that the report of a 
mere dietum, or even a grave ordinance of 
an English bishop, who may have iived 
some centuries ago, with respect to the 
functions of ^ (lis register, or any other sub- 
ject connected with his jurisdiction, shall be 
regarded as the law of this land, unless there 
shall have been given to it, at least, some 
countenance by, the constitution and law of 
the Commonwealth. 

What then do we find in this constitution 
•r this law, which would seem to give sup- 
port to the lone authority which has been 
alluded to, and upon which indeed the whole 
argumient of the learned Managers appears 
to be bottomed ? 

The constitutional provision has only reg- 
ulated, we know, the manner in which the 
register of probate shall be appointed, leav- 
ing it as the proper business af legislation to 
define his duties, and to do every thing else 
which might be dsemed expedient in relar 
tion to that office. 

Accordingly, by the statute of March| 
1784, we find the whole subject completely 
disposed of, and every thing appertaining 
either to the office or officer pftticukrly | 
specified. 

The provision is, '^ that there shall be, in 
manner as the constitution directs, a suitable 
person in each county within this Common- 
wealth, appointed or to be appointed, regis- 
tel of wills, administrations, accounts, de- 
ereesy' orders, determinations, and other wri- 
tings' which shall be made, granted, or de- 
creed upon by the judges of probate of wills 
in their respective counties ; which register 
shaH be sworn to the faithful performance 
of the duties of his office ; and have the care, 
custody, and keeping of all files, papers and 
books to the probate office" ; &:c. 

Here then we have. Sir, an exact enume< 
ration of all the powers and tfie duties of a ] 
Register of probate ; and I would beg ledve,.^ 
most emphatically, to inquire of the learned 
Managers, what they can discover in all 
this, which would seem to give color to their 
inference, that the register '' is a constituent 
part" of a probate court ; in other words, 
that his office is so coUeagued, so absolute- 
ly interwoven with that of the judge, that 
4he latter may, on no ocoasiou, " presume 
to speed a cause" without the presence of 
the former.. I would not, lyijr. President, 
presume to treat with levity any argument 
wTiich should appear to be urged with seri- 
eusness by either of the learned Managers, 
w>>o so well know how to make the most of 
their case, but I cannot forbear remarking, 
that the position which was assumed in re- 
iprd to the particular point under considera- 
tion has seemed to me but Hnle short of be- 

17 



il 



ing ludicrous. As well might it, I think, 
have been said on the other hand, and even 
with more appearance of propriety, that the, 
whole business of the register, such as the 
recording a will, the transcribing an admin- 
istration account, and the various other of- 
ficial writings whidi it might require the la- 
bor of many days to copy into his book of 
records, must nevertheless all be performed 
in the presence and under the very eye of 
the judge. Indeed, if the two officers in 
question be thus connected and inseparable, 
it would seem to follow as a consequence, 
that not only must the person of the register 
be in attendance at all the courts, but it be- 
comes his duty also to transport on such oc- 
casions, from place to place throughout the 
county, bis archives and every book ajnd 
paper which is to afford the evidence of his 
proceeding. Surely, Sir, there is to be found 
in the specification which is given us by the 
statute of the duties of this office, nothing 
that can give countenance to any such absur- 
dity. 

Foir aught that we find in this law the re- 
spective duties of the judge and the register 
are entirely distinct and independent; as* 
much so indeed ^s the duties of the chief 
justice of our supreme judicial court, from 
those of the clerk, or CVen of the crier, 
whose humble province it is, (if the court so 
please to order) to proclaim the opening and 
the adjournment of the session. With ref- 
erence to the functions and the station which 
are assigned by the law to a register of pro- 
bate, it is manifest that he must be regarded 
in every possible respect, as a niele ministe- 
rial officer, a mere clerk or recorder, having ^ 
no discretionary power or authority of his 
own, but bound, in every ease, to proceed in 
conformity with the directions of the judge* 
It is not, indeed, until after all the duties 
of the judge have been consummated, that 
those of the register are supposed to com- . 
mence. An application is made to the 
judge for a grant of administration ; we find 
the register Is but a silent, inactive spectator 
upon this occasion, until* the business shall 
have been completed, and he is requireci, in 
the exercise of his functions, to record the 
proceedings and decree in the c^e. The 
probate of a will, or the allowance of an ac- 
count of an executor, administrator, or cred- 
itor is contested ; a trial of some sort is to be 
had ; what do we find to be the predicament 
of the register in such case ? He has no 
voice, nor can take any part in the investi- 
gation. It does not appear that there is an - 
Ithority given to him, by the statute, to be 
even so far auxiliary to the judge, H^such a 
case, as to administer an oath to a witness. 
He is a mere mut^e on this occasion, and .^^ 
to any useful, practical purpose, his pres- 
ence would seem to be as unessential as the 
verv ehair whereon he sits. lutJee^j Sir, 
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places than those designated hy the Isiw, do 
we find, from the evidence in the case, that, 
if this were uDJostifiable, it must necessarilj , 
be attributed to a sinister and corrupt mo- 
tive ; or is there not, at least, some tolerable 
ground for the supposition that it may prob- 
ably have been with a view to the public ac- 
comntodation ? With regard to most of our 
judicial officers, who in the course of their 
public duties, are frequently called from their 
houses, and their fire sides, to sojourn in va- 
rious parts of the Commonwealth, we cer- 
tainly do not find that they are so greedy of 
employment, as to be willing to sacrifice the 
liitle repose, and relaxation, the domestic 
tranquillity and comfort which are allowed 
them in their customary vocations, for the 
sake of keeping up a perpetual, unceasing 
exercise of Ibeir public functions. For the 
greater accommodation of suitors, they do 
indeed occasionally consent so far to go 
without the ordinary routine of their ofificial 
duties, as to attend to the examination of a 
cause at their chambers ; but I do not rs- 
member that an example of this kind has 
ever been regarded as an offence, as an im- 
proper ofiliciousness on the part of the Judge, 
but on the other hand, it has I believe been 
generally esteemed as the evidence of his 
kindness and condescension ; as a proof in- 
deed of his willingness to make, at least, ao 
occasional sacrifice of his own personal ea»e 
and convenience to the public good. 

These remarks, Mr. President, appear to 
me as being most particularly applicable to 
the circumstances and condition pf the pro- 
bate judge, so far as relates to the special 
courts which are the subject of complaint 
against him. The ordinary duties of bis 
station are, as we all must know, of such a 
dejgree of good sense^ as well as of legal Ij nature, that were he to decline attending to 
principle, in the maxim ; '^ ^dus nonfacil 1> any other business besides that which must 

necessarily devolve upon him at the regular 
and stated sessions of his courts which are 
appointed by the law, he is nevertheless the 
very slave of his ofiSce. His leisme, his 
whole time, indeed, is literally broken up 
into a thousand fragments ; insomuch that 
oi^e would scarcely think it were possible 
there should be a single hour, from the be- 
ginning to the end of the year, which he 
might fairly be authorized to claim as bis 
own. Where then, I repeat Sir, shall we 
look for a sinister motive which could have 
prompted to the holding of these special 
courts which are (he subject of accusation? 
Was it that the judge must have been abso- 
lutely in love with labor and drudgery ; or 
that for the paltry gain of some fifty or an 
hundred cents which, from the evidence in 
the case, appears to be about the ' ameunt of 
all the extra compensation which he could 
expect to obtain by any such extraordinary 
session, that he wus willing thus not only to 
allow his domestic retirement to be brokeii 



unless we should proceed upon the ground 
that the legislature were so fafr wanting in 
magnanimity, that they allowed themselves 
to he so far governed by a narrow, illiberal 
jealousy, in regard to the appointment of 
this ofilcer, as to have given him a station 
merely for the purpose of his becoming a 
spy upon the judge, it is utterly impossible to 
imagine, considering the nature of the pow- 
ers and duties that have been assigned to 
bim, that it could have been their intention 
to require his attendance upon occasions 
where it would be obviously so senseless and 
unavailing. 

Admitting however, after all, that the 
construction which has been given by the 
counsel for the Respondent upon this point 
is fallacious ; there is yet one other question 
in the case ; one indeed which the learned 
Managers, throughout the whole course of 
their argument, not only upon this, but upon 
all other articles of the impeachment, seem 
to have regarded as being but of secondary 
Importance, but which in our view, is nev- 
ertheless deserving of some consideration. 

I allude to the question of criminal intent ; 
the quo4mim0f from whence these several 
aberrations of (he judge may be supposed 
to have proceeded. We had hitherto imag- 
ined, though the principle seems, on the 
present occasion, to have been almost en- 
tirely overlooked by the learned Managers, 
that something more than the exhibition of 
the law, and the mere naked act of its vio- 
lation, were necessary in order to establish 
the criminality of the party accused. We 
had indulged in the belief that the mind, 
as well as the body, must necessarily have 
some influence and agency in the consum- 
mation of crime ; that there was in fact, a' 1 



reum, nisi mens sit rea" ! In reference to 
all judicial ofllicers, we had furthermore sup- I 
posed that there was some little indulgence! 
and charity due to them as well as to their 
fellow beings, on the score of the fallibilities 
and infirmities which are incident to our na- 
ture ; ihat in the discharge of their official 
functions, they must, not merely have mis-- 
taken, but wilfully nerverted the law, in or- 
der to have subjected tiiemselves to a pros- 
ecution for crime. 

Proceeding upon these principles, which 
tve had indeed supposed to have become too 
familiar to admit of contradiction, I would 
beg leave to inquire of the learned Manag- 
ers, (admitting their construction of the 
!aw to be correct) what evidence has been 
given us, tending to establish the corruption, 
nr even to excite a reasonable suspicibn. as 
to the purity of this Respondent, in any of 
the proceedings which have yet been allud- 
ed to ? So far as relates to the subject of 
holding special courts at other times and 
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itt Upon, but ta hazard at the same time his 
reputation ? Under the Gircumstances that 
have been adverted to, I humbly submit that 
it is most apparent upon the evidence, that 
if, in relation to the point under considera- 
tions any law have been violated by the 
Respondent, the offence is solely attributa- 
ble to error of judgment ; to an excess of 
kindness and courtesy, and not to any of these 
selfish and corrupt motives which are essential, 
in such a case, to the constitution of crime. 

Upon any other hypothesis, the conduct 
of the Judge on the occasions alluded to in 
the articles, presents to us an enigma whi^^h 
admits of no satisfactory solution. It is a 
species of self denial, of self immolation, I 
may say, which is without a parallel in any 
thing which we k^w in the history of hu- 
man nature. 

It is fully established iby the evidence 
which is before this Hon. Court, thet nothing 
ever was, or could have been, transacted at 
an J of the special courts that have been al- 
luded to, which must not regularly have 
come before this Judge of Probat& at the 
stated sessions of his court which are ap- 
pointed by law, had be chosen to awaii 
iheir arrival, instead of permitting hisdomi- 
cil, at Groton, to be thronged and disturbed 
at unusual seasons. It is also in proof be- 
fore us, that if he presumed to act, on such 
occasions, in the absence of the register, it 
was not, at any rate, that he might thus have 
an opportunity of taking to himself the fees 
of that officer. Those fees, on the contra- 
ry, appear, in all cases, to have beea regu- 
larly accounted for. 

From these considerations it would setm 
to result as a necessary consequence, that 
if any improper motive be attributable to 
the Respondent, in regard to the proceed- 
ings which have been alluded to, it cannot 
at any rate have originated in any disposition 
to enlarge thereby the sphere of his official 
duties, or to secure to himself emoluments 
of which he might otherwise have been de- 
prived. Upon the whole, I feel myself en- 
tirely warranted by the state of the evi- 
dence in the case, to aver that it is utterly 
impossible to find in it the slightest indica- 
tion of a criminal intent. 
. We are then, as I think, reduced to the 
necessity, either of imputing to the Respon- 
dent a liigh crime which must have been 
, without aiTy conceivable motive ; the mere 
result of that wilful, and wanton propensity 
to mischief, which is exempU6ed, only in 
the character of those monsters who some- 
times appear in society, or of supposing, 
that if any irregularity existed in the case 
alluded to, it must have proceeded from an 
error of judgment, which the most upright 
' and intelligent man in the community might 
very naturally have fallen into under similar 
•ircumstanees, and fhr which, being a jadi- 



II cial officer, he cannot be holden accountable 
before this or any other earthly tribunal. 

I will not affront the understanding of 
this Hon. Court, by supposing there can be 
a doubt, as to which of these hypotheses, 
should be adopted as the basis of its decis^ 
ion. 

With these observations, I dismiss the sub. 
ject of the special courts, and the nonatten- 
dance of the register. I should not indeed 
have felt myself justified in detaining your 
Honors, for such a length of time, in the 
discussion of a subject, which, according to 
my own views of it, was so extremely plain 
and simple, hut for the circumstance that it 
seems to have been regarded so differently 
by the learned Managers ;. who did not fail 
to bestow upon it a degree of emphasis and 
argument, that were to have been expected 
only in their treatment of a most serious 
ground of accusation. 

In conformity with the arrangement ( 
had proposed, I now proceed to a brief con- 
sideration of the matter charged against the 
Respondent which falls under the second 
general head of the allegations contained in 
the impeachment. In addition to the sev- 
eral misdemeanors which have already been 
noticed, it is a part of the accusation, which 
we find set forth, with some immaterial va- 
riation of circumstances in each case, by the 
five first articles of the impeachment, that 
the Respondent, in his capacity of Jud^e of 
Probate, did, on certain occasions thereii^ 
mentioned, '' demand and receive for cer- 
tain official services, other and greater fees 
than those allowed by law in sueh cases." 

In proceeding upon an examination of 
this branch of our cause, 1 must be permit- 
ted to say, that it is of the utmost conse- 
quence that we sliould at the very outset,, 
come to some clear and distinct understand- 
ing as to the precise nature, in a legal point 
of view, of the offeiifte, which is, or at least 
was here intended to be alleged. With ref- 
erence to the circumstances, as they are 
stated in the article, it cannot, I suppose, be 
doubte(J, that if any thing like an offence, 
known at law, was intended to be charged, 
it must be the crime of extortion. It must 
indeed be this, or it is nothing. If then up- 
on an examination of the evidence in the 
case, we find, as I am well assured we shall, 
that it is utterly insufficient to maintain the 
charge of extortion, then it will be contend- 
edyupon the principles which I have hereto- 
fore had occasion to consider so fully, that, 
no offence has here been established, which 
can properly be made the subject of trial by 
impeachment. 

Thus it becomes necessary that we should 
in the first place, attend to the legal defini- 
tion of the crime of extortion ; for it wiH 
not I trust be questioned by either of the 
learned Managers, that if this be the of- 
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^ fence which was intended to be charged, 
"* the saine rules of evidence, and the same 
legal notions as to the nature and essence 
of the offence*' must piei^ail in this Hon. 
Court as a Court of impeachment, which 
Would be obligatory upon the inferior tribu- 
nals at the trial of the sam^ offence bj in- 
dictment. 

According to the description which is giv- 
en us of this offence in the books of author- 
ity, we perceive, then, that it *• consists in 
any officer's unla«vfuUy taking, by color of 
his office, from any man, any money or thing 

^ of value that is nSt due to him, or more than 
is due, or before it is due." gee Black. 
Com. vol. 4, p. 141. Also 1 Hawk. P. C. 
170. 

With reference to this- definition of the 
offence, it would be easy to show in the out- 
set, were it deemed necessary for our pur- 
pose, that there is wanting in each of the 
five articles of the impeachment which have 
relation to this subject, a most material aver- 
ment, without which, (i{ I am correct in the 
principles that were stated in a former part 

^of my remarks, as to the necessity, in all 
criminal prosecutions, of a formal as well as 
a plain and substantial description of the of- 
fence) it would be manifestly impossible for 
this Hon. Court, whatever might be the 
state of the evidence before them, to proceed 
upon any legal grounds in pronouncing a 

' judgment against the accused. 

The objection to which I alludelis simply 
this; that although it is alleged tliat other 
and greater fees than those allowed by law 
were demanded and received by the Defend- 
ant, yet this is, in every instance, unaccom- 
panied by any averment as to what were the 
regular, legal fees, for the particular services 
In question. It is I presume, Sir,beyoad all 
doubt, that an omission of this sort would 
be fatal upon demurrer, or on motion in ar- 
rest of judgment, in a triaJ by indictment; and 
I know not why a rule of law, founded soob- 
vibusly in reason and common sense, should 
not be deemed e(jually applicable, especially 
under the constitutional provisions which 
have heretofore been cited, to the trial by 
impeachment. 

In support of the general principle, as it 
has been stated, I would here beg leave to 
refer the Court to the casein 3 Xeon. Rep, 
S63 ; and also to what is laid 'down iii»on 
this point in 2 ChiUtfa Criminal Law, 146. 
in noia. 

The case in Leonard was that of Stephen 
Lakes, commissary of the bishop of Canter- 
bury, and R. Hmit, apparitor, who were in- 
dicted of extortion, " That they, colore oji- 
ciorum stutrum, ha^, malitiose accepted and 
received 11 shiillngs and 6 pence for the ab- 
solution of one B. who was excommunicat- 
ed, where they ought to have but £ shillings 
And 6 pence : sMuong the e:f((^piions taken 



to this indictment, One was ;<— because it it 
not showed what Is their due fee ; and that 
was conceived to be a good cause of excep- 
tion ; and if no.fee be due, the same ought 
to appear in the indictment ; and so it wa^ 
the opinion of the court, that they should b* 
discharged." 

The familiarity of the principle may still 
further be illustrated by a reference to all 
the established forms of indictmei^ for ex- 
tortion, which, from time immemorial^ have 
been in use in the courts of common law ; 
wbereia it will be perceived that the aver- 
ment which has been mentioned, is net, in 
a single instance, omitted. 

But, Sir, it is not, I assure you , with any 
view to avail ourselves, especially at this 
stage of the cause, of any apparent defect 
in the mere fcfrm of tliis prosecution, that I 
have deemed it proper to bring to your no- 
tice this last mentioned objection. 

In regard to the point in question, it is not 
so much the ground which we assume, that 
sufficient is not alleged in tlm articles of im- 
peachment, but that enough has not been es- 
tablished by the proofs in the case, to make 
out the 'crime of extortion. I feel myself 
fully warranted indeed, by the state of the 
evidence, in going still further ; and in as- 
suming it as an undeniable position, in point 
of fact, that not the semblance of proof has 
been adduced by the learned Managers, in 
a single instance, having even a tendency to 
show that as to any official act of this Res- 
pondent, a greater fee was received than 
such as is provided by law for that specific 
act. 

A very little attention to the evidence 
which is in the cause will,,I think, be suffi- 
cient to satisfy the Court, beyond all doubt, 
of the truth of this assertion. 

The Hon. Managers, in the course of 
their argument, were pleased to> say that, in 
relation to the matter charged against the 
Respondent on the score of receiving ex- 
cessive fees, they should stand upon the fee- 
bill of 179$. Be it so ; we most cheerfully 
meet them upon that ground ; and if any 
regulation which is to be found in the act al- 
luded to has been violated by the Respon- 
dent, he is entirely willing to stand convict- 
ed before you. 

With reference then to the provisions of 
this statute, as affording the rule, and thfe 
only rule of decision, let us attend for a few 
moments to the matter which is a|Ieged,(and 
to that also, if it please the Hon. Managers, 
which is not, but regularly, should have 
befen, alleged in the articles) and to the evi- 
dence which is relied upon for its support. 

Considering however that the averments 
in each of the five articles that have been al- 
luded to, so far as relates to the point now 
in question, are much in one and the same 
form ; and that tliere is, in relation to each 
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of them, precisely the same general ground 
of objection, as to the utter insufficiency of 
the proofs whereby it has been attempted to 
support (hem, it would be quite «n unneces- 
sary consumption of time, to go into a par- 
ticular examination of these- articles sepa- 
rately and distinctly. I will therefore eon- 
fine my remarks, for the present at least, to 
the matter which is sharged in article first, 
as affording an example which will suffi- 
ciently illustrate the whole scope of the ex- 
ception which we take to the evidence which 
has been relied upQn in the cause. 

In the article alluded to, it is among other 
things alleged, that the Resjpondent on a 
certain time at his office in Groton, and not 
at any probate court held according to law, 
did decree and grant letters of administra- 
tion on the estate of one Nathaniel La kin, 
to one Abel Tarbell, and thereupon, did is- 
lue a warrant of appraisement and order of 
notice ; and that the Respondent, did then, 
aad there, wilfully and corruptly, demand 
and receive of said Tarbell, for the business 
aforesaid, as fees of office, other and greater 
fees than are by law allowed, to wit, the 
sura of five dollars and fifty eight cents. 

Here we see. Sir, and the same will be 
perceived on recurring to the four succeed- 
ing articles, that material defect in the aver- 
ment, to which I have before had occasion 
to advert. Admitting however that it is 
Competent for the learned Managers to sup- 
ply by their proofs, what is obviously so de- 
ficient in their allegation ; I would now be- 
seech them to bring the evidence which is 
in the case to the test of the fee-bill where- 
on they rely, and then to inform us, for 
which of the official acts of the Judge that 
are enumerated in the article, it stands now 
In proof, that an unlawful compensation was 
leceived? It may be that the aggregate 
amount of fees that were received by the 
Respondent, on the occasion alluded to ; or 
even that the jium of five dollars and b(ty 
eight cents which is alleged as being but the 
excess over and above his lawful fees, shall 
be found upon computation to be more 
than the entire amount of what he might 
rightfully have claimed for the specific ser- 
vices enumerated. I humbly trust, however, 
that upon a solemn trial before a High Court 
of impeachment, or indeed before any tri- 
bunal professing to be governed in its pro- 
ceedings by any legal notions or principles, 
it will not be deemed sufficient by any gross, 
lumping calculations of this nature, to at- 
tempt to maintain the charge of extortion. 
More especially since we learn from the au- 
thorities which have been referred to, that 
in a prosecution for this offence, before the 
eourts of ordinary jurisdiction, every individ- 
ual, official act of the magistrate, which is 
intended to be made a matter of complaint 



ment, separately, as a distinct, substantive 
ground of the accusation. 

But, Sir, we do not stop here. Our princi- 
pal objection to the insufficiency of the eM- 
dence that is ufiered in support of ihe articles 
in question, partakes still lessthan what might 
possibly be inferred from my former obser- 
vations upon this point, of any thing in the 
nature of an exception to form. 

On referring to the whole evidence, as it 
now exists in the case, I will venture to as- 
sert, without the fear of contradiction, that 
it will not be found to contain one jot or 
tittle of proof giving authority for the infer- 
ence, or even to justify a suspicion, that, for the 
official services which are showii to have 
been rendered by the Judge on the occasioii 
alluded to, whether those services be estimat- 
ed collectively, or each, by itselj^, as a sepa- 
rate item, a greater compensation was re- 
ceived by the Respondent, either upon the 
whole, or for any particular service, than 
might fairly be received without the least ap- 
pearance of an infringement upon the regu* 
lations of the statute which l^as been men- 
tioned. 

We find it statel, in the article under con^ 
sideration, that the business performed by 
the Judge, at the court therein mentioned^ 
consisted of a decree, and grant of letters 
of administration ; secondly, a warrant of 
appraisement, and thirdly, (if this may be 
regarded as a separajte act) an order of no- 
tice. 

Now on turning to the statute, we per- 
ceive that tiie two first of these acts, namely^ 
the grant of administration, and the war- 
rant of appraisement, are indeed, noticed io 
the fee-bill ; ahd that for the former the 
sum of fifty cents, and for the latter, thirty 
cents, are stated, respectively, as the fees. — 
As to the order of notice the statute is silent. 
We find ill it no allusion, even, to any such 
process. 

If tlien it were the fact, that no other of- 
ficial service was performed by the Judge, 
in the case in question, than those which 
have been mentioned ; and tiiat for these 
services he wilfully and corruptly demanded 
and received a greater sum than even the 
eighty cents allowed by the statute, it could 
not, iifdeed, be denied, that we have before 
us a palpable case of extortion ; and I do 
not hesitate to admit, also, that it is a case of 
a most bold and flagrant character. 

But, Sir, there is presented to us by the>. 
allegations jn the article alluded to, but a 
very imperfect, stinted view of the case, 
which has been developed in the course of 
the trial. It is now distinctly in evidence 
before this Hon. Court, that the papers 
which were furnished upon the application 
of Mr. Tarbell, and for which a fee of some 
sort was demanded and received by the 



gainst himi must lie set forth by the indict- l Judge, were somewhat more numerous, and 
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partly of a different description from those 
whick are stated in the article. They ap- 
pear in fact to have been a complete set of 
administration papers, so called, which not 
only in the county of Middlesex, but in ev- 
ery other county within the Commonwealth, 
it appears to have been customary, almost 
from time immemorial, for the administra- 
tor to receive and to pay for, from the judg- 
•8 of probate. 

A set of these papers has been submitted 
to the inspection of the Court, and they 
will have been seen to be of the following 
description, viz ; — 

1. A formal petition or amplication to the 
Judge, in writing, praying for a grant of ad- 
ministration. 

S. A written decree of the Judge, contain- 
ing the evidence of such grant. 

S. The commission, or as it is more gen- 
erally, but less technically denominated, the 
letters of administration. 

4. The blank form of the administrator's 
bond. 

5. Warrant of appraisement. 

6. Orders of notice, &lc. &&c. 

Such, from the incontestible evidence in 
the case, appear to have been the papers 
which were prepared by the Judge and vol- 
untarily paid for by the ' administrator, in 
the case alluddd to. We are, indeed, with- 
out any evidence whatever, (but this Circum- 
stance is not, I humbly submit^ attributable, 
in any degree, to the fault or negligence of 
the Respondent) as to the precise sum which 
may have been received, as his fee, upon 
any one separately, of the documents wbijch 
have been enumerated* 

Yet from the testimony which has been 
given before the Court, as to the common 
usage, in similar cases, as well as from the 
very nature of the transaction, we have the 
best possible reason to presume, that neither 
Of the papers in question was pretended by 
the Judge to have been furnished gratuit- 
ously, or without demanding a stated fee of 
some sort for the labor of preparing it. 

Such, then, we perceive to have been the 
nature of the business performed by the 
Respondent on the occasion referred to ; 
and for which, not only the sum of five dol- 
lars and fifty eight cents which is mention- 
ed in the article, but perhaps also, (though 
*8f this nothing is alleged in the impeach- 
ment) still further sums were received in the 
way of compensation. 

And here, Mr. President, I beg leave to 
pause, for a moment, and to request of the 
Hon. Managers, that they would point their 
finger to any scrap of the eviderice.that has 
been adduced, tending to show that for any 
one of the papers that have been specified, 
I 9 greater fee than that allowed by the stat- 
ute, wa?, in fact, received by the Respon- 
dient. Mere especially I would inquire, to 



what portion of this evidence they woul^ 
resort for the proof, that more than Afty 
cents was received for the grant of 
the administration, or more than thirty 
cents for^ the warrant of appraisement, 
which are above referred to in the article P 
I will ventare to affirm that no evidence up- 
on this point, either on the one side or the 
other, will be found to exist in the cause ; 
yet it cannot be doubted that it was incum- 
bent upon the learned Managers to make 
good the accusation, as we find it set forth 
in the article ; and that, to this end, it was 
indispensably necessary that their proofs 
should have been brought home to those par- 
ticular acts of extortion which are thereiiv 
enumerated. 

But it may be said to the Respondent, on 
the other side, (and this is all, indeed, that 
can be said by way of encountering the dif- 
ficulty alluded to) that if you have m'uigled 
your proper official acts with sundry extra- 
judicial proceedings, which happen not to 
have been pi:ovided for by the statute, and 
have taken, in the way of fees, a round sum 
for the whole, this shall not avail you ; al- 
though the I. arty may have consented, and 
very cheerfully, and even gratefblly, paid 
his money for your services, it is neverthe- 
less a fraud upon the law, and cannot save 
you from conviction as an extortioner. 

In answer to any arguments of this sort^ 
that may be urged, I would beg leave to re- 
peat the idea which has already been slightly 
intimated, that it was by no means owing to 
any culpable omission, of the Judge, that 
the proof is not now before this Hon. Court, 
as to the precise amount of fees which were 
received by him, for each of the services 
which are proved to have been rendered up- 
on the occasion alluded to. In relation to 
this subject, there is, we know, a particular 
clause in an act of our legislature, which 
was expressly intended to provide for cases 
of this kind, and of which, if the party sup- 
posed to have been aggrieved by the extor- 
tion complained of, had chosen to avail him- 
self, there would at once have been an end 
of all difficulty in ascertaining the partictj- 
Lar instance wherein the Respondent miglft 
fairly be accused of this species of impo- 
sition. 

I allude to the fifth section of the fee-bill ; 
which requires of the civil officers, in cer- 
tain cases, to exhibit to the party upon a de- 
mand therefor, a partienlar statement of 
their claim for fees. 

This law was undoubtedly intended for 
the double purpose of operating not onjiy as 
a check upon the magistrate, but of~ enabling 
the individual also, to avail himself of the 
best possible evidence, whereby to establish 
the guilt of the party attempting to practise 
a fraud upon him. In the case under con- 
sideration, or in either of those alluded te ie 
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)be four succeeding articles, it does not, i 
liowever, appear that any such bill of par- ' 
ticulars as that which has been adverted to, 
was demanded of the Respondent ; and it 
will n«t, therefore, as I humbly hope, be pre- 
sumed, against the express words of the 
statute, that he was bound to present such a 
bill, or that he is in any measure, acoounta^ 
ble for any embarrassment or inconvenience 
that mav attend the present j>rosecution by 
reason of the absence of a document of this 
kind. 

B^ way of rendering still more plain and 
fainiMa^r the principle for which I contend, I 
will take as an example for illustration, a 
case which, as we ail know, is of every day's 
occurrence amou^ m;<oistrates whose official 
fees, as well as those ot the Judge of Pro- 
bate, are expressly j)rescribed by law/ On 
referring to the very fee-bill of 1795, which 
is relied upon as the very foundation of the 
charge in the impeachment now under con- 
sideration, it will be seen that there is allow- 
ed to a justice of the peace, the sura of sev- 
enteen cents for taking and certifying the ac- 
knowledgment of a deed, and thatno.provis- 
ion whatever, is made by the statute, as to 
any other service which he may be request- 
ed to perform in relation to such an instru- 
ment. Now, suppose the case, which, with- 
out doubt, is an extremely common one, tDat 
a magistrate of this description, in consider- 
ation of bis experience, and supposed ac- 
quaintance with technical niceties, should be 
employed by some neighbor or friend, not 
only to take the acknowledgment, but to 
make the whole draft of some long and dif- 
ficult conveyance ; and should receive as a 
compensation for such service, the volunta- 
ry payment of au hundred cents, without 
exhibiting or being required by his employer 
to exhibit a bill of particulars whereby the 
amount intended to be given or taken for the 
bare acknowledgment might be ascertained. 
I beg to inquire. Sir, if the magistrate, in 
such a case, either on the ground of having 
vouchsafed to perform a service not precise- 
ly within the sphere of Vii official duties, or 
for having thus mingled his official dues with 
those which could be claimed only in his indi- 
vidual capacity, has been guilty of extortion, 
and thereby laid himself open to all the hor- 
rors of an impeachment ? It may be so ; 
but I will venture to affirm, tluit if such 6e 
our law of extortion, there is not an aciing 
justice throughout the Commonwealth, who 
has not again and again been guilty of this 
offence, or who ought, therefore, to be suffer- 
ed any longer to escape the ignominy of a 
public prosecution. Yet in point of prin- 
ciple, the Case wliich has been supposed is 
not, in my opinion, at ^H distinguishable, 
from that under consideration. 

But it may be contended, and has been 
indeed, by the learned IVIanagers,ihata por- 
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tion of the papers which appear to have 
been furnished, and for which fees were re- 
ceived by the Respondent, on the. occasion 
alluded to, were superfluous, irrelevam, and 
it was therefore fraudulent and extorsive to 
annex them to his grant of administration, 
thereby imposing upon the party an unne- 
cessary and useless expense. Here, Sir, I 
will very readily admit, that if actuated by 
sordid and smister motives, a judge of pro- 
bate, under the pretence of its being requi- 
site to the fulfilment of any official duly on 
his part, should requiie and receive pay, for 
a series of idle, senseless formalities iu any 
case, whether the compensation for such 
services were given voluntarily gr other wis©, 
it might amount, according to its circum- 
stances, to a case of extortion. But I must 
be permitted to say, that very different in- 
deed from any thing of this kind is the as- 
pect of the case now under consideration. 
It cannot but have been apparent to this 
Hon. Court, upon an inspection of the blank 
forms that were exhibited, indicating the 
course of procedure which has usually been 
adopted, in relation to a grant of adminis- 
tration, not only by the Respondent, but by 
his venerable 4)redecessor, in the office of 
probate judge for the eounty of Middlese;x, 
that all business of this sort has, uniformly 
been condiicled in that county with most re- 
markable regularity and accuracy ; and es- 
pecially, that no formality has ever been re- 
quired of a suitor, but such as' was obvidusly 
appropriate^, and in conformity with the 
strict principles of law. It seems, indeed, 
to be admitted, that with the exception of 
one only of the papers which have been al- 
luded to, namely tlie petition, or memorial, 
from the party applying for administra- 
tion, all the rest may be deemed, to say the 
least, unexceptionable. As to this formality 
of the petition, it has been, we admit, some- 
what peculiar to the county of Middlesex ; 
and from the evidence in the case, it does 
not appear that the probate judges o( other 
counties have, generally, been accustomed 
to requne it. In place, however, of consid- 
ering this circumstance as exposing our cli- 
ent to imputation, I fuel a degree of pridt 
in adverting to it as one, among many other 
proofs of his superior acciuacy and inielli'- 
gence. Among all the forms which usually 
aiiend the issuing of letters of administra- 
tion, there is not, in my humble judgment, a 
single one of more significance, and which 
seems to be more essential to the safe and 
orderly conduct of the business in question, 
than that of the petition. It is, to speak in 
technical laaguage, the '^impetraiio fcrewV' 
the regular and proper inception of a pro- 
ceeding in the probate court ; and instead c^f 
lis being regarded as a singularity, that the 
judge of one county only should have re- 
quired socX fori»ality, it should rather be- 
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come matter of surprise, and eFen reprehen* i 
sion» that it should, any where, have been 
omitted. 

Let us consider for a moment, Sir, the 
several facts aud circumstances vihich ought 
to be established and become matters of re- 
cprd before the judge, in order to justify his 
grant of administration ; — 

First of all, he must have legal evidence 
as to the death of the testator or intestate. — 
Secondly, the goods and effects of the de- 
ceased ; in other words, the "6ona notabilia^^ 
within the proper jurisdiction of the judge, 
are of course a subjcctof inquiry and exam- 
ination.^Thirdly, the claim of the appli- 
cant to administer, either as widow, next of 
kin, or creditor, mu»t be eatabHshed and 
ought to be so, in a course of legal investi- 
gation. 

Permit me to inquire. Sir, if with respect 
to essential circumstances of this nature, 
however they may be deemed as merely 
preliminary to (he main' object in view, any 
prudent, intelligent judge uf probate would, 
or ought to be willing to proceed upon the 
ground of mere, vcrbnl representations ? As 
well, I think, it might be expected that the 
judges of our ordinary common law tribu- 
nals, should consent to go on to the trial of 
a cause without the exhibition of a writ of 
any kind, and upon the mere oral statements 
of the parties in litigation. Suppose a conflict 
for the right of administration be subsisting 
between two or more of the pretended cred- 
itors ; or betwixt divers individuals, each 
claiming precedence as being kindred of the 
deceased ; — in such a controversy, the prop- 
erty of the respective competitors may be, 
and not unfrequently is, involved, to the 
amount of thousands ; shall it then be ex- 
pected of a judge of probate, in such a case, 
ihat he will go on to its final decision, with- '[ 
out having it, at all times, in his power to 
show, by his record, as well the manner of 
the commencement, as the termination of 
the process? 

Thus it is, as I think, perfectlv apparent, 
tliat no inegulariiy is imputable to the Res* 
pondenl on the ground of his having requir- 
ed, at any time, of parties transacting busi- 
ness at his courts, a compliance with any 
oppressive or needless formalities : It would, 
however, have been quite sufficient for all 
the purposesof our argument upon this head, 
if nothing more had appeared in the case 
than that the forms of proceeding which 
have been customary in the probate courts 
of Middlesex were such as, in the honest 
opinion of the judge, were fit and proper in 
the discharge of his judicial functions, how- 
ever his own judgment, upon this subject, 
might happen to differ from that of any oth- 
er man or body of men in the community ; 
for \t surely eannot be doubted, that, in a 
case, where the Jaw which cstablislies the 



court, and defines its jorisdietion, has Quit- 
ted to prescribe to such court the particular 
forms of its process, it necessarily becomes, 
not only the privilege, but the duty of the 
judges, in the exercise of a sound discretion, 
to establish their own forms and to require a 
conformity thereto. 

Under the g(^ernment of this Common- 
wealth, or of the U. States, we do not indeed 
find many instances, wherein great latitude 
appears to have been ^iven to the judges of 
our ordinary courts of judicature, for the ex- 
ercise of that discretionary power to wlych I 
have adverted. In the courts of the United 
States, the forms of process, we know, (ex- 
cepting those that pertain to the equity, and 
admiralty and maritime side of their juris- 
diction, which are to be governed by the 
course of the civil law) are particularly pre- 
scribed by statute regulation. So also it is 
with the couits of common law in this State. 
Very different mdeed is, however, the pre- 
dicament of our probate courts. 

From the charter of William and Mary, 
which has already been referred to as hav- 
ing laid the foundation of the probate court 
in this Commonwealth, we derived, indeed, 
all that was wanted, so far as regards the 
proper jurisdiction and powers of such a ju- 
dicatory ; but nothing more. It came tOs.us 
unaccompanied by any directions as to those 
forms of procedure, without which its powers 
and the great purposesof its institution could 
not be carried into effect ; nor does it appear 
that such forms have since been provided bj 
any acts of our own government. Under 
such circumstances it results, of course, that 
all the immense variety of most important 
business belonging to this court, must either 
have been transacted without form or order, 
or that it became the duty of the respective 
judges, to establish, from time to time, si^ch 
necessary rules and regulations as might 
seem to them meet and expedient. 

Such appears to be the view which has 
always been taken of this subject by the 
several judges of probate throughout the' 
Commonwealth ; and it is not surprising, 
therefore, that on referring to the usages in 
the different counties, there should have 
been discovered ?ome little diversity, of prac- 
tice in regard to matters of foim, like that 
which I have alreac y had occasion to notice 
as having been foipewhat peculiar to the 
county of Middlesex* 

But it is still contended by therleamed 
Managers, that, even admitting the extra 
services which w ere rendered and the papers 
that were furnished by the Respondent, at 
the court alluded to, to have been regular ; 
and such, and such only, as seemed to have 
been required by the nature of the case ; yet, 
as neither the one, nor the other, are partic- 
ularly provided for by law, and both art 
wiihout the sen, 9 of the fie«-bil], it was am 
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act of extortion, to demand and reeeive a 
compensation of any kind, for the fulfilment 
of any such official duty. 

Sir, I do not think I speak extravagantly, 
when I say that the fallacy of this position 
was shown by my learned colleague to ab- 
solute demonstration* In my own view, at 
any rate, his arguments and illustrations 
seemed to be entirely irresistible; and it 
would therefore be presumptuous, were I to 
attempt to heighten their eifect by any ob- 
servations of my own. 

Considering the nature and course of the 
business appertaining to the probate courts, 
the various official acts which must necessa- 
rily be performed by the judge, to which 
there is not an allusion, much less a particu- 
lar amount of compensation annexed by the 
fee-bill, it seems \fi be utterly incredible that 
it could have been the intention of this stat- 
ute to enumerate, specifically, all the duties 
of this officer, or to prohibit the taking of 
any fees whatever, except for the precise 
services therein specified. If such be, in- 
deed, the true construction of this act, and 
the judge is entitled to claim no more than 
his fifty cents, for all the acts necessarily in- 
cident to the grant of administration in any 
one case, it is most certain, at any rate, that 
the whole emoluments of his office would 
scarcely be sufficient to defray the expense 
of the mere stationary that must be consum- 
ed in the performance of its duties. Their 
annual amount would not, I will venture to 
say, e^c^ed the sum of two or three hundred 
dollars ; and yet, as we all well know, the 
duties appertaining to the office of judge of 
probate, especially in a county like Middle- 
sex, are of such a nature as must almost en- 
tirely preclude the possibility, from the be- 
ginning to the end of the year, of an en- 
gagement in any other occupation. 

Admitting then the fee-bill, like all the 
other coteroporaiieous regulations of our 
Legislature, in regard to public functiona- 
ries, to have been founded in that rigid e- 
conomy which has, at all times, marked the 
<!haracter of our government, yet if it be 
also admitted that it was in the contempla- 
tion of the law, that the arduous and highly 
important office in qoestion should be confi- 
ded only to men of talents and respectabili- 
ty, it would be absolutely affrontive to the 
good sense of the Legislature, were we to 
put upon their act the construction which 
has been contended for. 

Be all this, however, as it may, I must be- 
seech the learned Managers, before tliey 
demand the condemnation of our client upon 
the accusation which is here referred to, that 
they would be pleased to put their finger 
upon any prohibitory clause of the statute. 
Upon whioii we were assured tlieir whole ar- 
gument would be founded, inhibiting a 
judge of probate, at the peril of impeach* 
18 



ment, from receiving a reasonable compen- 
sation, a mere quantum meruitj for useful 
services, in regard Co which no precise fee 
happens to have been established by law.— . 
Mote especially I desire, that they would 
have the goodness to refer us to any known 
legal principle, upon ihe authority of which 
they can be justified in giving so harsh a 
name, as that .of bribery or extortion, to a 
transaction of the kind which is here alluded 
to. 

I am absolutely certain that no such law 
can be shown, ancf hence, that against no 
law has the Respondent, in this particular, 
offended. 

I proceed now, Sir, to the consideration 
of the third ground of accusation against the 
Respondent, which is, in substance, to this 
effect ; *^ That being judge of probate, ho 
did r>everthe]ess, on sundry occasions, pre* 
s0me to act, in the capacity of attorney or 
counsel in behalf of certain persons who 
were then executors, administrators, or guar* 
dians, accepting from f)iem retainers, from 
time to time ; and, indeed, for having so 
acted, in one or two instances, in relation 
to business which then was, or thereafter<- 
wards might come, before him as judge. 
This charge, Sir, if^ as it fs. set forth in tho 
impeachment, it amounts to any thing, im- 
ports nothing less than the heinous, detesta- 
ble crime of bribery, and is, of course, de- 
serving of very serious and particular atten* 
tion. 

In reference to the facts and circumstan- 
ces which are stated in the ten different ar* 
tides containing a charge of this nature, the 
ofl'ences irnptued to the Respondent may^ 
properly be rallied under these twii distinct 
heads, namely ; — 

1. The having given advice to, and accept- 
ed retainers from divers persons, being exn 
ecutors, administrators, or guardians, in rela- 
tion to certain probate matters, which wero 
not however then pending in his court, and 
upon which he probably never would bo 
called to adjudicate . 

St. Having permitted himself to be retaiq*- 
ed as counsel, in relRtion to certain business 
in his office, which remaine,d to be after- 
wards formally, and as we say, ministerially, 
acted upon, in virtue of his authoiiiy as judge 
of pi:obaie. 

Such appears to be the substance of Ht 
the material facts which are set forth and re- 
lied upon in support of this artic|e of accus- 
ation ; and although the allegations here, as 
in the former case, are obviously insufficient, 
in point of form, yet we are quite content to 
meet them, as importing a charge of bribery. 
If indeed it be not this offence %vhich was in* 
tended to be alleged, then vie say, nothing 
is alleged amounting to any crime known 
in the law, a|id which, u^ogei th# principles 
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heVetofore insisted upon, can b*- made the 
subject of impeachment. 

It becomes necessary then that we should 
consider, for a moment, the legal principles 
which are applicable to the crime of bribery; 
^nd first of all that we attesd to ihe legal 
definition of this offence. 

lV*e learn from the books of authority, 
that bribery is a species of ofi'ence against 
public justice; — " Which is when a judge 
or other person concerned in tne adminis- 
tration of justice, takes any undue reward to 
influence his behaviour m office." 

In attending to this definition of bribery, 
it will be perceived, (hat the concurrence of { 
two distinct thtnp is absolutely essential to 
the constitution of this crime ; first, that the 
reward received should be an undue one ; 
and secondly, that it should have been giYea> 
and received under such circumstances, as 
to in(jicate its tendency at least to produce a 
bias upon the conduct of the magistrate in 
relation to some matter connected with his 
official duties. I trould here beg leave fo 
renrark, that in reference to the* particular 
facts and circumstances which are relied 
upon by the learned Managers in t*)ie case 
on trial, it is of the utmost consequence that 
both these points should be distinctly kept 
in view, through the whole course of the in- 
quiry. 

1 must be permitted then to remind this 
Hon. Court in tipe outset, that if the proofs 
which have been brought forward against 
the Respondent, be found upon examination 
to amount to no more (iian this ; that, since 
his acceptance of the honorable office which 
he now huids^ he has been occasionally en- 
gaged in business in the county wherein he 
resides, as an attorney and counsellor at law; 
tliat he has, on several occasions, accepted I 
rctaioersy and taken fees for professional 
services, from persons who were adminis- 
trators, executors, or guardians, and resident 
iu the same county ^vith himself; yet if it 
be not also in proof, that these retainers, and 
this advice, or these professional services, 
t«4id reference to some case then pending 
before him, or upon which lie might, at some 
time, be called to act as a judge, he is no 
more chargeable under such circumstances, 
with the criiiie of bribery, than he is with 
that of burglary or murder. In the case 
that has beem supposed, the essential ingre- 
dient, that which constitutes, in fact, the 
very gisi of the accusation, is obviously 
wanting to^onsummate the offence. It is, 
the acceptance of the " undue reward,'* in 
reference to some anticipated official act of 
the magistrate; ti:e acceptance of the re- 
ward, under such circumstances as afford 
reasonable grounds for the supposition that 
it ni;iy tend to bias him in the exercise of 
his jndiciid functions ; to " influence his 
behaviour" in relation to some matter upon 



which it ma^ become his duty to oAciacter 
It is in this, and this only, as I infer, that th«r 
great mischief consists, of that offence a* 
gainst public justice which is denominated 
bribery.. 

Accordingly, Sir, if it were in proof a- 
gainst our client that, in any disputed case 
which was pending, or even expected to 
come before bim ; if in any controversy 
concernirg the probate of a will or the al- 
lowance of an account of any adniinislrator, 
executor or guardian, he had demeaned 
himself by the acceptance of a gratuity, how- 
ever inconsiderable, for any service suppos- 
ed to have bitn rendered in favor of a party 
to the Titigaiion, it would, without doubt, be 
a case of bribery. 

I admit, moreover, without the least hesi- 
tancy, that, upon any legal ground, it would 
beentirely unavailing, either in the way of 
excuse, or even -extenuation of the offence, 
that his final decision of the case in question 
should appear to have been just and up- 
right ; and entirely uninfluenced by any sin- 
ister consideration. In the 'contemplation 
of the law, it would be enough that he bad 
voluntarily placed himself in the way of 
temptation ; that, with reference to some of- 
ficial duty, he had accepted " an undue re- 
ward," and thereby exposed himself to the 
infhience of those' prejudices and partialities, 
from which the mind of a judge ought, most 
certainly, by all the means in his power, to 
be kept free. 

It will be perceived however, Sir, on ref- 
erence to the evidence in the case now on 
trial, that nothing of the kind which has 
been alluded to, is imputable to any official 
act of the Respondent. If I am not very 
greatly mistaken as to the state of the proofs 
which have been brought before you on this 
occasion, there is not a single fact or cir- 
cumstance which can be mentioned, having 
even a tendency to show, that either in 
court or out of court, he ever presumed to 
act the attorney or counsellor ; much less that 
he ever received a fee in regard to any dis- 
puted case ,' any controversy, whereupon he 
then was, or in the natural course of events, 
ever could be, required to act in his judicial 
capacity. Were it not for the great length 
of time which has already been employed 
in this discussion, and for the* apprehension 
which I feel that the patience of the Court 
may have become wearied, it would afford 
me a degree of s^tisfaetioi) to present her^. 
something like a recapitulation of the evi- 
dence that has been ailduced, as it applies 
to the several charges in the impeachment, 
for (he purpose ^f demonstrating, as I think 
it would be in my power to do, that I have- 
not spoken too stiongly or confvclent'iy in re- 
lation 4o the posture of the case, so far at 
least as regards the point now in question. 

There*are however, Sir, two particular ai- 
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tides of the impeachment^ upon which, 
evun at this advanced stage of the .cause, I 
hope I nuy be indulged in siilnniiting a few 
remarks, in addition to those which were 
made by ray learned associate. I allude to 
articles sixth and twelfth. 

From the very urgent and elaborate man- 
ner in whi<^ the matters set forth in these 
articles were pressed upon the attention «of 
ihe Court, it is manifest that they have been 
considered by the learned Managers, as be- 
ing of great pith and moment ; as constitut- 
ing, in fact, the very strong hold of the 
prosecution. So indeed, when viewed in 
comparison with any thing, and every thing 
else, which has appeared in the case, they 
unquestionably ought to be regarded ; and 
it is most certain, therefore, that if the Res- 
pondent can legally be convicted upon eith- 
er of the charges which have been brought 
forward against him, the conviction ought to 
he upon one or other of the articles here al- 
luded to. I am nevertheless entirely con- 
tent that the case, as it stands, upon either 
^f these articles, shall be received by this* 
Hon, Court, as but a fair sample of all the 
other charges in the impeachment; and 
tliat if there be any thing here to warrant a 
judgment of condemnation, it shall be tak- 
en as conclusive proof that the conduct of 
our client has been, in every thing, guilty. 

What then do we find, from the evidence, 
to be the foundation of the charges iu ques- 
tion ? 

The first of the articles here referred to, 
which is tb^ sixth in the impeacliment, has 
Illation to certain transactions of the Res- 
pondent, in his capacity of Judge of Pro- 
bate, which are alleged to have taken place 
about sixteen years ago, in regard to the 
partition or assignment of a portion of real 
«st;)te, wherein one Mary Trowbridge and 
her sister appeared to be jointly interested as 
coparceners. 

In the statement which is given us of these 
transactions (not indeed by the witnesses, 
but by the allegations of the impeachment) 
it presents to us, without doubt, a most foul, 
and flagrant case of bribery ; and not of 
that bribery only which is a mere oiTence 
against public justice, but a species of the 
crime which would appear to have been ag- 
gravated by circumstances of the vilest 
treachery and fraud upon the rights of an 
individual. For it would se^m from the 
circumstances, as they are stated, that, not 
only was the " undue reward received" by 
the Respondent, with reference to a con- 
tested question which was then imtnediately 
to be acted upon by himself, in his capacity 
of judge, (and this of itself would have 
been clearly enough to bring the case within 
the guilt of bribery,) but that the offence, if 
1 may be allowed th^ expression, was doubly 



consummated by a most unjust and fraudu- 
lent decree. ' \ 

It would appear, moreover, that upon the 
occasion alluded to, the price of corruption 
was by no means graduated uppn^that nar- 
i^ow, illiberal scale by which were measured 
out those few dollars and cents, which are' 
alleged to have been the fruits of his various, 
sub^quent acts of extortion. On the con- 
trary if we were to rely upon the represen- 
tations that are given us in the article, it 
would seem that the wages of iniquity, in 
this one instance, had been in some good de- 
gree proportionate to its baseness and its ex- 
tent ; for we are led to understand that the 
round sum of fifty dollars was actually re- 
ceived by the Respondent, as a considera- 
tion for the infamous act of assigning, by 
his decree, to one of two coparceners, who 
were litigating before him, the whole of a 
valuable estate, of which the other party 
must obvicyisiy have had an equal claim to 
a moiety. It is, also, a circumstance which 
should not be omitted in the enumeration of 
those which have a tendency to heighten the 
atrocity of the case stated in the impeach- 
menr, that the misdemeanor here imputed 
to the Respondent must have been among 
the very first acts of administration in his, 
then, newly acquired ofBce of a judge ; so 
that we are left to infer, that instead of de- 
voting himself, as might naturally have been 
expected from a young and inexperienced 
public functionary, to an honest fulfilment 
of his official duties, he must have com- 
menced, at the very ou^et of his career, 
with an abuse of the con5dence that had 
been re|>osed in him, hy the adoptio\i of a 
vile system of fraud, and peculation ! 

Such are the prominent features of this 
transaction, as they have been portrayed by 
the glowjna; pencil of an embittered prose • 
cutor ; and is it not remarkable bow sudden- 
ly, how completely, every lineament has 
been transformed, on being touched by the 
magic wand of truth ? 

It i^ perceived, indeed, upon a recurrence 
to the evidence in the case, that the Respon* 
dent, at a certain time, but at a period long 
anterior to (he date of his commission as 
judge of probate, being then a practising at- 
torney at law in the county of Middlesex, 
did presume, in that capacity, to give advice, 
and to render oilier professional services, 
concerning the estate which has been men* 
rioned, fo Mary Trowbridge 5 and that he 
probably may have received, on that occa- 
sion, from, her agent, Jonathan Lorine, the 
customary retaining fee, which would have 
been demanded, in such a case, by any oth- 
er practising Fawyer. 

Ii is in evidence also, that before the ter- 
mination of the business in question, the 
Respondent accepted his commission of 
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judge of probate ; and that soon aHer that 
•vent, he did, by the mutual consent, and in- 
deed, upon the joint application of both co- 
parceners, officiate in the case, by the per- 
forman.ce, in his judicial capacity, of the 
' mere formal act of designating certain per- 
sons as appraisers of the estate alluded to, 
for the purpose of giving' a legal form, and 
effect, to a compromise of the whole subject, 
which had heretofore taken place* between 
the parties interested, tt Is not denied that, 
for each of the services here alluded to, the 
Kespondent did receive, as well hd might, 
a reasonable compensation, as the attorney 
and adviser of Mary Trowbridge ; and this 
too, without dreaming of the necessity of 
consulting any fise-bill, or looking at any 
statute of the Commonwealth, in order to 
ascertain the precise sum which might law- 
fully be accepted, when voluntarily tendered 
in such a case. 

Such, then, appear to be the sufti and sub- 
stance of the proofs as relative to the charge 
111 question. And I would here beg to in- 
quire of the learned Managers, wliat they 
ean discern iq all this, giving the slightest 
indication of the crime of bribery, or of any 
Other ofTence against the laws of the land ? 
What there is indeed that can afford the 
least ground of imputation ii[ion the char- 
acter or conduct of the JuJs^e, either in his 
personal or official capacity ? 

From the state qf the evidence in the 
Case, it i^ apparent that the ** very head and 
front of his offending hath this extent, no 
more ;'* that lieing a judge of probate, he 
did nevertheless, on the occasfon alluded to, 
as he confessedly has done on very many 
other occasions* presume to acr, in a certain 
transaction which was in no wise connected 
with any official duty, in his capdcitv of an 
attorney and counsellor at law ; for I cannot 
brino; myself to believe | that it will, for a 
single moment, be contended even by the 
learned Managers, whose duty it un loiibted- 
ly is, to enforce the prosecution up')n every 
legal ground, that the mere formal act of 
designating appraisers, uuder the peculiar 
circumstances which have been stated, can 
be regarded in the light of a juJicial pro- 
ceedii^. 

It is most certain, at any rate, that the 
case which is described in tho impeachment, 
Was one that naver did, fior ever could, hive 
c^me before the Respondent in UU capacity 
of judge ; that he did not, in fict, as is 
strangely Intimated in the articles, make 
any assignment of the whole, or any part of 
the estate in question, to either of the con- 
tending parties j nor render any decree, nor 
perform any act or thing, throughout the 
wliole course of the transaction, wliich could 
h ive called for the expression of a judicial 
rtt>inion. On the contrary, the whole af- 
fair which is alluded to, appears to have 



been, from beginning to end, a fl^ere niatttf^ 
of amicable arrangement and compromise 
between the parties; Thus we see. Sir, that 
the fee which is alleged to have been receiv- 
ed by the Respondent as the attorney of 
Mary Trowbridge, wa* literally, and lawful- 
ly, taken by him in that capacity ; and 
could not, by possibility, have had referenco 
to any act which he was ex|)ected to perform 
in his quality of a public functionary. Th« 
reward therefore, even admitting it to have 
been '* undue" and unreasonaMe, can have 
had neither the effect, nor the tendency to 
'* influence bis behavior in office.^ It re- 
sults as a consequence, that it cannot be re- 
garded as havmg been in the nature of a 
bribe. 

The essential ingredient of the offence, 
that whiciv in legal contemplation gives to 
it the character of crime, is obviously want- 
ing ; and I maintam with confidence, that 
the case which is here presented to us upon 
the evidence, beai^s no more resemblance to 
the crime of bribery, yhan it does to any oth- 
er offence which I might choose to mention, 
in the whole catalogue of human transgres- 
sions. 

With your permission, Mr. President, I 
will now proceed to a very brief and cursory 
examination of the matters exhibited in ar- 
ticle twelfth ;— and here. Sir, I will have 
the candor to confess, that considering all 
the charges in this impeachment to have 
been sanctioned by one of the highest bfan* 
ches of our government, and the presump- 
tion arising from thence, that every thing 
which it contained, must, to say the least, 
have been founded upon specious and plaus- 
ible grounds, there was something, upon the 
first presentmeni of this particular article, 
%vhich did not fail to produce, upon the mind 
of every member of the counsel for the Res- 
pondent, a considerable degree of solicitude, 
and even discouragement. As regards the 
feelings of the Respondent himself, K is nat- 
ural to Suppose that an accusation of tiie 
nature here alluded to, proceeding too, from 
so high and commanding authority, conld 
not but have been, under any imaginable cir- 
cumstances, absolutely appalling. 

(laving, long since, been apprized of the 
active means which were in operation, in 
order to stir up the popular feeling, and to 
bring to the public view every circumstance 
of his official conduct in its worst possible 
aspect, he wa*, in some measure, prepared, 
eve 1 bef jrc the finding of this impeachment, 
to act upon the defensive ; and to encoun* 
ter every accusalion which could be alleged 
against liim upon any plausible grounds. — 
It mast be confessed, however, that the state- 
ment which is contained in the article in 
question, was wholly unexpected, as it has 
reference to a transaction which of all oth- 
ers, in the course of his life, would, in his 
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%V^n view, have feemed to be the most harm- 
less and inoffensive. 

It has, nevertheless, risen up before him, 
«ind like a dark and angry cloud, seemed at 
first to threaten with desolation and death, 
^very thing it should overtake in its pro- 
gress. He has however, and with as much 
serenity and composure as conscious inno- 
cence could inspire, awaited its approach. 
He has encountered all its fire and Ailmina- 
lion, and is not consumed or overwhelmed. 
Thank God ! he yet survives the threatened 
tempest ; and has the satisfaction to have 
seen, that it was, after all, but a mere con- 
gregation of foul and fleeting vapour, which, 
in a moment, was dissolved and chased away 
by the irresistible influence of truth. 

It is not my intention, Mr. President, to 
«nter into a particular consideration of the 
circtxmstances of this case, as relates to any 
t^uestion of fact ; or to undertake, by a com- 
parison of tha relative character ant credi- 
bility of witnesses, to form an estimate of 
the weight or strength of the testimbny 
which has been given on the one side and 
the other. The task of such an examina- 
tion has, already, been most ably and satis- 
factorily performed by the learned Gentle- 
man who preceded roe, and it would not be 
in my power to give any additional force to 
his remarks. 

The few observations which I wish to sub- 
mit, upon the article under consideration, 
are of a more general nature ; aiid will have 
reference only to those principles of law, 
- which, in every possible view that can be 
taken of it, are applicable to the case, and 
by which this Court must, as I conceive, be 
governed in deciding, upon it. 

The charge in this article, like that in the 
preceding one, whtfsh has just been consid- 
ered, although not set forth with much atten- 
tion to technical form, must be considered 
as a charge of bribery ; and, as in the form- 
er instance, also, to have Geen aoooropanted 
iiy circumstances of peculiar aggravation. 

This, without doubt, must be tlftis offence 
that was intended to be described ; or it is 
no offence known to the law, and cannot, 
therefore, upon the principles heretofore sta- 
ted, be made the subject of an impeach- 
ment. 

It is the question, then, which is to be de- 
cided by this Hon. Court, whether upon the 
evidence in the case, and with reference to 
the legal definition which is given us of this 
offence, the Respondent can be adjudged 
guilty of the crime of bribery. « 

Here, Sir, I will very reddily admit, that 
if the statement which was given you, of 
certain transactions* by Colend ffare, the 
favorite and principal witness for the prose- 
cution, is to be received, without abatement 
or allowance on account of the peculiar cir- 
cumstances of prejudice and ill humour un- 



I der which he was called to testify, th'e eon- 
duet of our client must indeed have been 
such, on the occalion alluded to, as would 
without doubt, verv much diminish the high 
reputation which he has hitherto sustained 
in the community. It must have been 
marked by such circumstances of forward- 
ness and effrontery, such indications of a 
base cupidity, such a ravenous appetite for 
fees and emoluments, as would have been 
absolutely shameful in a judge ; and in his 
character as an ipdividual, even, could not 
fail to bring down upon him the contempt 
of every liberal and honorable man. 

Such, it is admitted, would be anfiong the 
consequences which must necessarily result 
from the facts and circumstances as they^are 
stated by this witness, if they had been es- 
tablished in the cause, and left unaffected by 
any countervailing testimony ; and, Sir, as 
it is a mere question of bribery, and nothing 
else, which is now undec consideration, I will 
not even stop to inquire as td the truth dr 
falsehood of the statement above alluded to. 
In justice^ however, to the feelings of our 
client, not because the circumstance is 
deemed, in any degree, essential to\ the 
merits of his cause, I would beg leave, in 
this cenviction, barely to call to the recollec- 
tion of this Hon. Court, how completely the 
whole aspect ef the case was reversed by 
the representation subsequently given of it 
by Mr. Grout, who was also present on the 
occasion alluded to ; how immediately, all 
that was before so mean, and base, and con- 
temptible, according to the vfews that were 
taken of it, by an inflamed and exaspera- 
ted party, was by a cool, unbiassed observer, 
made to assume the shape of a connnon and 
inoffensive transaccion. 

But, Sir, in so far as relates to any question 
connected with the legal merits of the pres- 
ent prosecution, I am entirely content to ad- 
mit that the testimony which has been given 
to you by Colonel Ware may have been sub- 
stantially correct ; that notwithstanding hi« 
former grudge, and the vindictive disposition 
towards the Respondent which he appears 
to have manifested on so many occasions, 
yet that when put to the test of an oath, he 
may nevertheliess have been inclined, *'* in 
nothing to exaggerate, nor to set down ought 
in malice," against the object of his enmity. 

Indeed, I should be disposed even to quote 
and to rely upon, the testimony of this moit 
prominent of the witnesses on the purt of tlie 
Commonwealth, for the purpose, of disprov- 
intr and setting at nought the very accusa- 
tion which he has been called to substan- 
tiate. 

h has heretofore, again and again, been 
lai I down as an undeniable principle of the 
law, in relation to the crime of bribery, that 
the '* undue reward" alleged to have been 
received by the offending party, must be 
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shown to htve been given under such cir- 1 
cumstances, as that it might naturally have 
k tendency to *' influence his behaviour in 
•ffice." 

To this end, it must of course be made 
apparent, that some case was depending, or 
at least, ex{>ected to come before him, which 
might call for the exercise of his judicial 
functions, and thereby afford him an oppor- 
tunity for the discharge of this debt of cor- 
ruption, by the partiality and injustice of his 
decrees. 

Now, Sir, I would beg to inquire what 
case was pending before the Respondent as 
judge of probate, or ever likely to come be- 
fore him for adjudication in that capacity, 
to which the five dollar fee which is men** 
tiooed in the article may be imagined to have 
had reference ? On referring to the testimo- 
ny of Colonel Ware, we not only discover 
that it falls sliort of proving the existence of 
a^y case of this nature, but in fact that it 
establishes, beyond all possible doubt, (if he 
may be supposed to have testified without 
any undue prepossession in favor of his en- 
emy) the very contrary position. The case 
to which he alludes ; that, upon which the 
professional advice of the Respondent was 
^ven. and the fee in question received, ap- 
pears from tlte statement of this^vitness (and 
herein, it must be confessed, he stands sup- 
ported by all the other evidence before you) 
to have been most obviously, an affair be- 
longing no. more to the jurisdiction of the 
judge of probate, than to this high court of 
impeachment, or to the tribunals of any for- 
eign country. Confiding, as I do, in the 
well known intelligence^ the great learning 
and liberality of the Hon. Managers, I fe^l 
assured that, with reference to the proofs 
which appear in the case, they will not feel 
rtiemselves at liberty to deny the truth of this 
position. 

Here then, as in the former instance, there 
is most obviously wanting that esserKial cir- 
cumstance, which constitutes the very foun- 
<]ation of the charge of bribery ; and as this 
is the only specific, known offence, which is 
implied in the allegatmn, tiiere is conse- 
■quently wanting, as we say, that which a- 
lone can form the basis of an impeachment. 

But, Sir, there are yet other cir^tmistanccs 
which are cursorily intimated in the article 
under consideration^ that ought not, perhaps, 
TO pass entirely unnoticed. In allusion to 
the five dollar fee, which is alleged to have 
been received by the Respondent, and sup- 
posed to have been in fact the reward of his 
corruption, it is Stated, at the very close of 
the allegation, as having been allowed " in 
the guardianship^ account*' of Mr, Ware, 
from whom it had been received. It is also 
suggested that this allowance wjis, in fact, 
by a kind of interlineation, broujjht into an 
ajccQupt, iK'hii&i \i2^ beeja thfrepfure finally 



closed and adjusted by the judge, vith tin 
consent of the parties interested. Whatever 
may be the degree of freedom asd latitude 
which is allowable by the law of the land, as 
to the mere forms of prosecution by im- 
peachment, it will not, I ptesume, be con- 
tended, that either of the eir eumstances here 
adverted to, as they are stated in the ar- 
ticle, are to be considered in the light of a 
substantive ground of accusation. 

It is very clear, that by the framers of the 
impeachment, they could not thus have been 
intended ; but, on the contrary, were intro- 
duced merely as circumstances of aggrava- 
tion, and for the purpose of swelling the a- 
mount cf evidence to be adduced in support 
of the principal charge. Be this however as 
it may, i caanoi, for my own part, consent to 
regard this portion of the article in any other 
light. 

First, then, as to the allowance of this 
charge of five dollars in the guardianship 
account of Mr. Ware ; — and here it is ob- 
vious, that whether this act of the Respon- 
dent is to be regarded as being justifiable, 
or otherwise, must necessarily depend upon 
the answers that shall be given to several 
preliminary questions. 

And first, — Was the case referred to in 
the article, concerning which the advice was 
given and the fee received, of such a nature, 
that a Judge of Probate might reasonably 
and honestly consider a guardian to have 
been authorised, at the expense of his ward, 
to apply for professional assistance; or was 
it a case so entirely plain and simple, that 
no man of common sense, however unlearn- 
ed in the law, could by possibility have en- 
tertained a doubt as to the proper course to 
be pursued ? 

Vpon this latter branch of the question, it 
would seem to be sufilicient for me barely to 
remind the court, that in truth and iu fact 
a doubt of this kind was, at any^ rate, enter- 
tained by this guardian respecting the busi- 
ness in question ; and yet we are told that 
Colonel Wart is a man of very considerable 
standing and respectability in the communi- 
ty, and certainly not wanting in ordinary in- 
telligence. But we do not rely on tliis cir- 
cumstance alone, conclusive as it may seem 
to be. In the course of the testimony which 
was produced before the Court, there has 
been given to us a very full explanation of 
the nature and circumstances of the case 
here alluded to ; and it cannot hut have ap- 
peared most manifestly to every one, that it 
was in reality a case by no means unattend- 
ed with difificulty. On the contrary, it was 
obviously of such a nature as to have require^ 
a considerable degree of attention and re- 
flection ; and I much doubt if there is a man 
in this assembly, professing not to be well 
acquainted with legal principles and forms, 
wIk) wopid have been able to point out le 
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i\m guardian the proper course to be pur- it 
sued respecting it. 

Upon tliis point I liave only to make this 
additional remark, that the affair in question 
was, confessedly, one in which ihe property 
of the ward was alone concerned. Tire 
guardian appears to iiave had no personal 
interest whatever in the question ; so that this 
expense, if it wejre allowable on any grounds, 
was without doubt a charge properly belong- 
ing to the guardianship account* 

Thus far, then, it must certainly be ad- 
mitted, that no irregularity is apparent in the 
conduct of the judge. 

Was there^ then, any thing so monstrous 
in the amount of the fee which is alluded to ; 
considering the nature and circumstances oi 
the case, was the sum of five dollars so gross- 
ly exorbitant, so manifestly disproportion- 
ate to the nature and value of the services 
rendered, that in demanding it, the Respon- 
dent shall be presumed guilty of a base im- 
position .as a counsellor, and in allowing ,it, 
shall be charged with having committed 
gross fraud and injustice as a magistrate ? 
It remains forthis^Hon. Court to pronounce, 
by its decision, the proper answer to this m- 
quiry. 

For my own part, I profess not to have 
luucb acquaintance with the usages of my 
professional brethren in other counties, 
with regard to the customary demand of fees 
in any case ; I will venture to say, however, 
that there is no man in this metropolis, who 
lias ever had the misfortune to be engaged in 
a litigation of any kind, or on any occasion 
to seek for professional advice, to whom a 
charge of the kind here alluded to would ap- 
pear to be unusual, or extravagant. Much 
less do I believe there is an individual, in any 
degree conversant with the professional u- 
sages in this section -of the country, who 
would be disposed to consider it as aha im- 
peachable offence in a judge of probate, or 
any other judge, to have decided in favour of 
such a charge, as being but reasonable and 
just. 

If however it be necessary to the justifica- 
tion of the Respondent, that there should be 
an estimate of the exact worth of the pro- 
fessional advice which he gave on the occa- 
sion alluded to, it is surely a circumstance, 
which deserves to be considered in the cal- 
culation, that tliis advice was found to have 
bjen, in its conseqirences, wholesome and 
correct ; that it was i^i fact the means of 
giving to his client the free coatroul of a very 
considerable property, which before was in- 
volved in confusion and embarassment. 

Still, Sir, another of the preliminary ques- 
tions, which were alluded to, remains to be 
considered. 

Was it, or was it not, a high misdemeanor 
of this Respondent; was it or was it not an of- 
fence for whici^ be ought to be removed from 



office and otherwise disgraced, that he presufitl- 
ed as a judge of probate, to allow in a guardi- 
anship account a certain sum of money, which 
had been paid to himself, for services ren- 
dered in his capacity of counsellor at law ? 

Permit me to say that the solution of this 
question most obviously depends on another 
which precedes it; and that is, whether a 
public functionary of this description is by 
the very tenor of bis commission, by the na- 
ture of his official duties, to be considered ad 
necessarily cut oil from all the ordinary as- 
sociations ; more especially, from every spe- 
cies of commercial intercourse with the r^t 
of mankind ? Take the cas% for an exam- 
ple, which is by no means a fanciful one, 
that, in aid of his ofKicial business, a judge of 
probate happens to have become a dealer in 
merchandize ; upon the application of sora« 
guardian, he has sold cloths^ or any other 
necessary articles, knowing them to have 
been purchased for the use and sustenance 
of the ward, and has received a price for his 
commodities, which was agreed upon as 
being but fair and reasonable ; — I would beg 
to inquire if the judge may not allow in the 
account of the guardian the amount of such 
a purchase, without incurring the guiltof brib- 
ery ,or of any other offence for which he would 
be liable to impeachment ? Or if a judge of* 
probate, for the accommodation of a person, 
being an executor or administrator, should 
perchance let to liim a horse, or chaise, for 
the purpose of enabling him to attend the 
probate court on some necessary business of 
his administration, would 'it be criminal for 
the judge to accept a reasonable compensa- 
tion in such a case ; or jeven, if he shoul^d 
happen afterwards judicially to have decided ^ 
that the price tlius received was a fair eharg9 
upon the estate, of which the party who paid 
it to hiiti was the lawful agent and represent 
lative? 

,1 imagine it could not have been the in- 
tention of any learned manager to press his 
notions of delicacy on such a subject to this 
extent^; and yet it is apparent, that as to e- 
very thing properly belonging to the present 
question, the cases liere supposed, and that 
which is under consideration, are in no re- 
spect different. Upon this head I shall say 
no more. 

As to the matter of tlie pretended " inter- ' 
lineation," which is slightly stated in this ar- 
ticle,! have a word or two only- which I wish 
to offer for the attention of this Hon: Court* 

If indeed the circumstance hero alluded 
to is to be considered as having been brougtit 
into the impeachment, as merely incidental 
to the principal accusation, as tending only 
to aggravate, to heighten the complexion of 
sonie great crihie, with which it is supposed 
to have been connected, I should not, most 
assuredly, Sir, have been inclined to besitow 
upon it a single remark. 
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There havipg been, as is most sineerely 
and cofUidently believed by the counsel for 
the Respondent, a palpable failure in the 
proof of any known crime whatever, upon 
the Blatters which are set forth in the article 
under consideration, it surely would not have 
been deemed necessary, or even proper, e- 
specially in the present protracted stage of 
this discussion, to detain this Hon. Court, 
and still farther to trespass upon its patience 
by a course of argument upon mere circum- 
stances and incidents, wb\ch, whether truly 
or falsely represented, could have no possible 
efifect upon the decision of the question in 
issue. * 

But, Sir, if when speaking of this suppos- 
ed ** interluieation,*' it was intended, by the 
article, to impute to the Respondent any 
thing like the rasure or falsification of a ju- 
dicial record, then indeed, the aspect of the 
case is immediately changed, and it presents 
to us an accusation of a most grave and se- 
rious import. 

When I had occasion, in a former part of 
my reqaarks, to mention the several offences 
which^ under the constitution and laws of 
the Commonwealth, were conceived to be 
proper subjects of impeachment, the rasure 
of ^ public record was included in the enu- 
meration, and distinctly admitted to be an 
offence of this description. So it is unques- 
linnably. 

If then, upon the evidence which was be- 
fore them at the drawing up of these arti- 
cles, it was conceived by the learned Mana- 
gers, that there was any thing in the act of 
** interlineation^ here referred to, bearing 
tiie similitude of the crime which has been 
mentioned, it was cef taioly a very Uameable 
omisston on their part, that it was not thus 
stated, and fully and formally set forth in tl>e 
impeachment. 

Instead of bringing it in at the very heel 
of their eomplaint and treating it, which 
they manifestly have done in the article un- 
der consideration, as a mere circumstance of 
aggravation ivhich is Supposed to have at- 
tended the commission of another and very 
different offence, it was nndoubtedly their 
duty, a$ faithful conductors of the prosecu- 
tion, to have set it forth, by a separate arti- 
cle, as a distinct, substantive offenqe ; and 
in that case, it would, most certainly, have 
been deserving the most serious attention. 
It is perfectly apparent, however, not only 
from the manner in which this subject of 
the *' interlineation" is treated in the artiele, 
but from the whole tenor, also, of the facts 
and circumstances in relation to it which 
have been disclosed to the view of this Hon. 
Court, and had without dpuht been previous- 
ly considered, with due deliberation, by the 
learned Managers, that they did not intend 
to lay much stress upon it ; tliat it was not 
regard ed by the;n as aflfbrding, of itself, any 



distinct grounds of accuslttion, or as bein|ty 
in facty of such a nature as to deserve any 
other, or more serious notice, than precisely 
that which is bestowed upon it by the im- 
peachment. 

It must, undoubtedly, have been well un- 
derstood by the learned Managers, that the 
paper which is said to have been interlined 
by the Res|)ondent, could not by possibility, 
at the time when this operation is supposed 
tq have beeu performed upon it, be com- 
strued, upon any legal principle, to have 
been such a judicial record, as that its rasure 
or falsification would amouht to the offence 
in question. The court of probate, where- 
at this offensive transaction is supposed to 
have occurred, was yet in session ; the pa- 
per alluded to, like all others appertaining 
to the business of that court, was still in the 
possession and under the entire controul arid 
direction of the judge, and it was therefore, 
most unquestionably, competent for him, at 
this period, to alter, amend or qualify any of 
bis judicial acts respecting it, according to 
the dictates of his own judgment and discre- ' 
tion. It seems that the document in ques- 
tion contained the statement of a certain 
guardianship account, which a short time 
previously, but at the same session of the 
probate court, had been passed and allowed 
by the judge. An item of expense was 
subsequently incurred by the guardian, 
which, in the opinion of the judge, was hon* 
estly and fairly entitled to allowance in tliis 
account. Under such circumstances I sub- 
mit, Sir, with the utmost confidence, that it 
woirid have been an act of manifest injustice 
in the judge, had he, at any time before the 
termination of this court, and before his pro- 
ceedings had passed over to the hands of his 
register, and actually become thereby a mat- 
ter of publia record, refused to open this ac- 
count for the purpose of inserting therein, as 
was done, the item alluded to. The Hon. 
Managers are themselves deeply versed in 
the principles of the law ; the customary 
practice and usages of all our courts, in re- 
lation to cases of the kinil here alluded to, 
iTiust be also, as I « ell know, quite familiar 
to their reeol lection. I am sure, therefore, 
thby will have the candor to admit, that it is 
the every day's practice of those courts, to^ 
take much greater license with th^r own 
proceadings, in the way of modification or 
amendment, at any time during the contin* 
nance of the same term, than that which 
was taken by the Respondent, and is imput- 
ed to him as a high crfme and misdemean- 
or, as an indication of gross bribery and 
fraud, upon the present occasion. The truth 
is, 6ir, and this familiar principle is, to say 
the least, quite as well understood hy each, 
of the learned Managers, as it is by^ either 
of the counsel for this Respondent, that ev- 
ery act of the judge is to be considwed ^ 
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Mng iner«]y ** in paper" ; in lega] coDtem- 
plation, as partaking, in no. respect, of ihe 
nature of a public judicial record, until the 
actual adjournment of the term, when, as 
was intimated in a foinier part of my re- 
marks, the functions of the judge shall have 
ended, and those of the recording officer 
have commenced. Thus much as to this 
matter of the interlineation ; which con- 
cludes in fact all which I had intended to 
say upon the merits of the whole transaction, 
which is the subject of all the charges in this 
tivelfth article of the impeacbmeht. And, 
Sir, I cannot but indulge a humble hope, 
that notwithstanding the inflamed, envenom- 
ed appearance which is given to every part 
of this transaction, by the manner in which 
it is represented in the article, it will yet be 
ibund, upon reference to the proofs which 
are before the court, and to the explanations 
(iiid arguments which have been stated, that 
it was, after all, in truth and in fact, entire- 
ly harmless and inoffensive. I do not hesi- 
tate to declare, and this with the utmost sin- 
cerity, that to my own mind it has seemed, 
u|)on much reflection and examination, as 
presenting less the aspect of a crime, than 
any thing else' which has been imputed to 
the Respondent through the whole course of 
this prosecution. 

I cannot consent, Mr. President, notwith- 
standing the lateness of the hour, and the 
great length of time which has been employ- 
ed in the consideration of this principal 
branch of the impeachment, entirely to take 
leave of it, without at least a cursory allusion 
to some of the observations which fell from 
an Hon. Manager in the course of his argu- 
ment upon the article in question. I refer 
to the learned gentleman who was the se- 
cond that fiddressed you in behalf of the pro- 
secution, and whose a^rgument upon the par- 
ticular subject here alluded to was much 
more minute and elaborate than that of ei- 
ther of his Hon. associates. From the whole 
scope and tenor of his remaiks upon this 
part of the case, it was manifest that it had 
been the subject of his most particular a^^ 
lention ; that he had considered it in fact 
the very bulwark- of the prosecution ; and 
that if the complaint against the Respondent 
could not here be maintained, it must ne- 
cessarily give way at every other point. 

Such, I think, are the inferences which 
were fairly deducible from the observations 
of tbis ger\t]eman ; — yet we And, that after 
havmg sifted the whole subject to the very 
bottom; aAer having canvassed, at very 
great length, and most certainly with an un- 
common display of learning and ability, e- 
very fact and circumstance, and every legal 
principle which was deemed in any degree 
applicable to the qiyestion, he was brought 
at last, by the very force of his own rea- 
foning, Xq the confession, that although some 
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I great offence had indeed been committed 
I yet " it was not in his power to give to it a 
legal definition or a name.'' 

That it was not bribery, nor extortion, nor 
either of those nameable offences whose 
character and attributes are described to us 
in the criminal code, seemed, if I mistake 
not, to have been distinctly admittetl 4o the 
argument. 

It was, nevertheless, a certain sttmething 
in the character and conduct of the judge, 
which, in the opinion af^tbe learned Mana- 
ger, seemed to call loudly and imperiously 
for impeachment^ impeachment i! 

Graoious heaven! and shall it then be 
said, that in this favored land, where, as we 
had hitherto been taught to believe, there 
was something like perfection in the system 
of juridical polity, a citizen may rightfully 
be condemned without ever being told the 
name^ or without the power of comprehend- 
ing the nature of the offence whereof he was 
accused ? Shall it ever be said, that under 
the blessed coristitution of Massachusetts, 
whjch, with a kind of parental solicitude, 
seems to have watched over the rights of the 
subject, and, in providing (or their security, 
to have interposed a thousand checks and 
guards against arbitrary power, it is never- 
theless possible, that by the authority of pnc 
high Court of 'Judicature in the common- 
wealth, a public functionary may be hurled 
from his station ; may be convicted, de- 
graded, disfranchised, upon the ground of 
some supposed delinquency, Of w^iich neither 
his prosecutor, nor (as may be well said al«o) 
his judges were capable of giving a legal in- 
terpretation ? Most Qonfldently I trust not^ 
God forbid, that the event of this trial, 
should give countenance to any such paru* 
dox. 

But, Sir, there were a f^w otlier observa* 
tions, of a similar tendency wiih those al- 
ready alluded to, that fell from the Hon» 
Manager to whom I have referred, and which 
must not be suffered to pass by entirely un- 
noticed. 

In reference to this same tweldh article of 
the impeachment ;— -^ We stand here (said 
he) on no statute, on no particular law of the 
commonwealth ;' there is none fpr such a 
case. — ^We stagd here upon the broad prin- 
ciples of thecomnion law, of conmion justice. 
Such conduct in a public magistrate, as is 
described in this article, and has been proved 
before the court, is disgraceful, apd contrai;y 
to the usages of all civilized nations." hr 
gain, says he, '' we have shown the conduct 
of the Respondent upon this occasion to 
have been grossly improper and mischievous 
in its tendency ; this is quite enough ; he 
has rendered himself uuworthy of office, and 
therefore ought to be impeached ai^d icmov* 
ed." . 
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Such, Sir^ was undoubtedly the subsraiice 
of the remarks ; and, as I hnve them upon 
^ my minutes, such appear to have been the 
very words of tliis Hon. Gentleman ; and I 
should like exceedingly to see what, in legal 
contemplation, would be the aspect of all 
this, if it were embodied in the form of an 
indictment ; if it were plainly, and substan- 
tially, and foruially set forth, according to 
the constitutional requirement, and thus pre- 
sented for trial to either of our inferior 
courts of judicutiire. 

Suppose, by way of further illustration, it 
should be the pleasure of this Hon. body, for 
upon the preseut occasion it is jilting in 
the capacity of both judge and jOry, to re- 
turn, in the manner of a special verdict, 
that in the course of the transaction here 
alluded to the Respondent had been guilty, 
OQt indeed of the viohuion of any *' statute 
or particular law" of the commonweahh, nor 
of the crime of bribery or extortion, nor of 
any other of those different species of of- 
fences which I have formerly had occasion to 
nentkm, as falling under the general de- 
scription of *' maladministration in office ;" 
but that his conduct as a judge had never- 
thejess been " mischievous in its tendency ;" 
that he had offended against the '* broad 
principles of the common law, and com- 
mon justice, and the usages of civilized na- 
tions, and thereby had rendered himself un- 
worthy of the honorable station which he 
now holds." 

Suppose, S'r, upon a general statement of 
this kind, the case were submitted, as it well 
might be, under \i\c constitutional provision, 
for the consideration of the Supreme Judi- 
cial Court of the State, I desire to know 
what judgment would probably be pronoun- 
ced upon it; more especially, whether it 
could be considered as amounting to a 
** crime or misdemeanor in office," accord- 
ing to the legal acceptation of those terms, 
and therefore as being the proper subject of 
an impeachment ? 

Such as is here last supposed is,.'as I con- 
tend no other than the precise question, 
which is now to be decided by this Hon. 
Court, and I must be permitted, therefore, to 
say that the arguments of the learned Mana- 
cer which have been alluded to, so far as 
they may have been intended to apply to 
this question, were much too vague and in- 
definite to have an influence upon it. 

It is indeed much to be lamented, that, 
upon the present solemn occasion, in the 
trial of a causcsti deeply affecting the honor, 
the property, and I may add, the very civil 
existence of a respectable fellow citizen, 
any Hon. Gentleman, concerned in its 
discussion, should luive taken an opportunity 
to indulp:e,'in any fanciful speculaiions, any 
iights of rhetoric, or affecting appeals, hav- 



ing no visible relation to the law or the fact 
of the case. 

(Considering that several weeks, and even 
months, were allowed to the learned coun- 
sellor for study and preparation for the ma- 
nagement of the present prosecution, it 
would certainly have been more consistent 
with his usual habits of accuracy, and the 
high reputation <which he sustains for talents 
and legal erudition, if, instead of talking in 
general terms about the *^ broad principles 
of the common law," or descanting upon the 
subject of " deeds without a name," he bad 

\' condescended to present to us his views as 
to the constitutional law of impeachment in 
this commonwealth ; and attempted at least 
to point out the specific of!ence, that was 
supposed to have been committed by the 
Respondent, in violation of that law. It 
must however be confessed, that it was ob- 
viously owing much more to an inherent 
defect m the cause, than to any culpable o- 
mission of its Manager, that he did not choose 
to descend to the consideration of any such 
particulars. AVith regard to that portion of 
th'e complaint, which is here alluded to, it 
is most manifest that, in his view of its mer- 
its, there could have been no possible alterna- 
tive, but a formal abandonment, or an at- 
tempt to sustain it upon the loose and geae- 
raf grounds which were assumed. 

Ai)d here I would take occasion to re- 
mark, that nothing could be desired more fa- 
vorable to the cause of our client, than the 
inference which is plainly deducible from 
the circumstance last mentioned ; — nothing 
which could seive to show, more clearly 
and conclusively, that he has committed no 
offence which can properly be made tbesub- 

! ject of impeachment, than that the delin- 
quency which is charged upon him, is nev- 
ertheless of so doubtful and ambiguous a 
character, as that one of the ablest and 
soundest lawyers of the Commonwealth, be- 
ing also one of the piincipal conductors of 
this prosecution, has, openly, confessed him- 
self at a loss to give to it a legal, and tech- 
nical denomination. 

But, Sir, there is yet an additional subject 
of complaint which is set forth, among oth- 
er things, with a degree of imposing formal- 
ity in the impeachment, and which appears 
to have been relied upon, as matter of seri- 
ous accusation. It is stated that on several 
occasions, even in relation to matters which 
were then pending before him as a judge of 
probate, the Respondent did presume to 
give advice to parties, as to the form and 
manner of presenting accounts, drawing up 
petitions, and such like formalities ; and 
that professing in such ceases to act in his 
capacity of an attorney at law, he did even 
go the length, in some instances, of officiat- 
ing himself^ as a scrivener, in drawing up 
formal papers of this description, receiving, 
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at all times, a smail compensation for these 
services. In point of fact, we do not deny 
that the statement of circumstances, so far as 
respects this ground of complaint, is substan- 
tially correct ; but we do deny, most strenu- 
ously and confidently, that any thing can be 
inferred from such acts, bearing the least af- 
finity to crinie. On the other hand, we do 
insist that it is njot only the privilege, but in 
some sort, a moral duty of the judge of pro- 
bate, on certain occasions, to perform servi- 
ces of the kind here alluded to, for the pur- 
pose of facilitating the dispatch of business, 
and of relieving parties from the delays and 
perplexities in which they must, otherwise, 
necessarily be involved. I do not pretend 
to say. Sir, that it would be decorous and 
proper, or even justifiable, upon strict legal 
principles, if a judge of any of oiu' common 
law courts were to descend from his beach, 
in order to engage in the performance, wheth- 
er with or without compensation, of apy 
ministerial office of the description here ad- 
verted to. There is however, as we all well 
know, something peculiar in the nature of 
the jurisdiction and the powers and duties 
of the probate judge. His court is in a 
5great measure, sui generis; and governed 
by rules and forms" widely differing from 
those of our other judicatories. It will not 
I presume be denied, that ^except in so far as 
it may, from time lotime, have been modi- 
fied by particular acts of our Legislature, 
the whole character of this court must h^ 
considered as remaining, to this day, precise- 
ly what it was at its introduction by the char- 
te/of William and Mary, 

In its whole character and attributes, it 
is, then, no other than that branch of the ec- 
clesiastical courts of Great Britain, which 
is denominated the prerogative court ; and 
whose judge as to every thing else but his 
subservience, in some measure, to an arch- 
bishop under whom he holds his commission, 
may be regsgrded as the original, whereof 
the probate judge of Massachusetts is the 
very image and transcript. 

In considering the nature and circumstan- 
ces of our own court of probatCj we have 
consequently, as I think, abundant authority 
to adopt in this country, as in England, the 
very obvious and familiar distinction which 
prevails, between the amicable and conten- 
tious side of its jurisdiction ; in other words, 
between that department of this court which 
is principally concerned in mere formal mat- 
ters ; — " in doing what no one opposes" ; 
and that ¥4)ich is employed in the examina- 
tion of litigated questions which must neces- 
sarily call for the exercise of his judicial 
functions. 

The business of the former, we say, is 
Bierely ministerial, and that the latter de- 
partment only, is to be considered as com- 
prising every thing which properly belongs 
to the office €f the judge. 



With regard to the kind of business not 
immediately within the sphere of his offi- 
cial duties, but which may nevertheless be 
performed with impunity, by a judge of pro- 
bate, for the furtherance of any matter re- 
maining to be arranged, Dn the amicable 
side of his court, there is, as I think, no dif- 
ficulty in ascertaining the true line of legal 
distinction. In respect to any matter in con- 
troversy before him, and upon whic^ it may 
become his duty to pronounce a judicial 
opinion, it results, of course, that he cannot 
lawfully be of counsel for either of the con- 
tending parties ; or by any other mean's, 
voluntarily place himself in a relation^ to 
either, which would be likely lo produce even 
the slightest influence upon his mind in the 
decision of the cause. 

Such, I conceive to be the great princi- 
ple of the law in relation to the whole of 
this subject ; •. and the reason of the rule 
seems to be quite as obvious as the rule it- 
self. It is niMther more nor less than this, 
that in the discharge of every official duty, 
the judge must be impartial,'Upright,just { as 
far as the lot of humanity may permit, ex- 
empt from all prejudices and prepossession, 
and in a situation at all times, to do equal 
and exact justice between man -and man. 
So long, then, as a judge of probate, or any 
otlier judicial officer, shall strictly keep him- 
self within the compass of this principle, I 
know not, for my own part, of any fair and 
honorable occupation, in which he may not 
be engaged, without incurring the penalties 
of bribery, or of any other offence against 
the established law of the land. 

If a judge of probate, condescending for a 
time to waive the dignity of his station, 
shall consent to give advice, or to afford 
^ny other assistance, as to some mere mat- 
ter of form, in a proceeding on the amica- 
ble side of his jurisdiction, I contend th^lt 
this is no offence, in the sight of God or 
man. Being an attorney at law, as well as 
judge, and therefore conversant with all th«, 
customary forms of process in sucli cases^ if 
he will condescend, even in his own court, to 
assume the humble employment of the 
scrivener ; if he will voluntarily take upon 
himself the labor and drudgery of revising, 
and drawing up anew, any imperfect account 
which has been presented to him by an e> 
ecutor, administrator, or guardian, anr^ 
quire but a just and reasonable recomp^ e 
for such service ; all this, I insist, so long as 
his feelings or opinions, as a judge, are not 
in danger of being, in any manner, affected 
by the operation, is entirely harmless in its 
tendency, and may therefore be done with 
perfect impunity. The same, precisely, may 
be said, as to the drawing up of petitions 
for license to sell real estate of testators or 
intestates, for apportionment of widow's 
dower^^and various other acts of a similar 
nature that might be enumerated, which be- 
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ing done with thft consent of all the parties 
in interest, are entirely innocent, because 
they can have no possible influence upon any 
judicial decision. 

In the absence of any particular law or 
statute ofthe Commonwealth prohibiting the 
judge of probate from practices of this kind, 
for it has, as I think, been clearly demon- 
strated by my learned associate, that the re- 
cent statute which has been referred to does 
not even approach the case, I will venture 
to challenge the Hon. Managers to state a 
' single ground of authority, any one princi- 
ple of law or common sense, tending to show 
that any act, of the kind which has been 
mentioned, may be construed a crime. — tf 
then it be lawful for the judge to perform 
ALch services, it would seem to follow, as a 
consequence, that it cannot be unlawful to 
demand and receive for them a reasonable 
recompence. The compensation in such 
case, surely, cannot be regarded in the light 
of ^'an undue reward" ; and it partakes not 
of the nature of a bribe, because it was no^ 
token " for doing his office." 

There is then, most manifestly, nothing in 
the cases here supposed bearing the slight- 
est similitude to the crime of bribery, or ex- 
tortion ; yet it must be ofte or other of these 
offences, which is intended by the impeach- 
ment, or there is nothing alleged, to which, 
by the law of this land, the Defendant is 
bound to make answer. 

But, Sir, it is not enough upon this occa- 
sion, especially in relation to that particular 
part of the cause which I have Just been 
considering, that we merely vindicate our 
client from the imputation of crime. The 
counsel for the Respondent feel themselves 
fully warranted by all the circumstances of 
the case, in going much beyond this. In 
their view, the conduct of their client in the 
several instances here alluded to, was not 
only such as must be deemed excusable in 
the judge, but highly creditable to his feel- 
ings and character as a man ; — that the 
various ministerial services and acts, which 
he is said to have performed, on certain oc- 
c^ons^ and which are now brought forward 
^ as the evidence of his corruption, were, in 
truth, >iot^nly harmless and inoffensive, but 
ought in fact to be regarded by this Hon. 
Court, as they most unquestionably were by 
the parties interested, as so many proofs of 
a kind and obliging disposition to accommo- 
date his fellow citizens. 

Here I would appeal to the recollection 
of every one who had occasion, at any time 
of his life, to perform the duties of executor 
or administrator, and to go through with the 
various legal formalities which are required 
in the fulfilment of such a trust, if he-did 
never take the liberty, in regard to those 
forms, of asking and receiving advice and 
imtructions from the judge, without imagin- 



ing that in doing this he had committed A 
crime ? 

Yet, kccording to the doctrines which ha7* 
been advanced, this is nothing short of tam^ 
pering with a judge ; and is quite sufficient 
to involve both the parties concerned in the 
guilt of bribery. 

Were it necessary, I might proceed to 
multiply examples almost without number, 
which would tend still further to illustratd 
the tremendous consequences that must en- 
sue from the adoption of the principle, in 
relation to this subject, which has been urg- 
^ed in argument before this Court. 

The truth is. Sir, that the little acts of ac- 
commodation to parties, having business at 
the probate office, which are now imputed 
to the Respondent as a great offence, are in 
reality, when fairly and properly and legally 
considered, not only entirely faultless, but 
they have become in fact, by long usage and 
custom, a sort of facility which is always ex- 
pected from the judge, and is in some meas-. 
ure indispensable to the avoidance of delays 
andf expenses which would^ otherwise, be- 
come a heavy grievance to the individual. 

We have indeed, for so long a time been 
accustomed to these facilities at the probate 
office, that it is not, in my opinion, too strong; 
a statement of the case, to say, that were 
they now to be interdicted, we should hear a 
general murmur of complaint throughout 
every county in the Commonwealth. 

Let! the principle be once established^ 
which seems to be assumed by the impeach- 
ment, that a judge of probate may not, with 
impunity, presume to give an intimation, in 
the way of advice or direction, even as to 
the mere form of proceeding in any matter 
which is pending in his court ; that in rela- 
tion to any business coming within the sphere 
of his jurisdiction, he can lawfully perform no 
act, in court, or out of court, except such as 
may have been particularly provided for by 
some express law of the Commonwealth, I 
would beg this Hon. Court to coisider for 
a moment, what consequences would be like- 
ly to result from such a reformation in this 
branch of our juridical system. It cannot 
be doubted that ^he judge, if he should con- 
sent to continue at all in office under a lim- 
itation of this kind, would of course take 
special care, notwithstanding all former 
usages, to accommodate his deportment, in 
all respects, to the very letter of the law. 
For the future, we should indeed see in him 
the image of a man in authority, t)ut nothing 
besides. Enshrined in all the^majesty of 
office, we should behold him, in his station 
erect as a statue, and cold as the very mar- 
ble of which it is composed. 

To the numerous inquiries of the multi- 
tude of suitors in attendance at his court,, 
the discreet answer wouH, of course, be yea 
yea, and nay, nay ; for, with the terrors of 
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the new law impending over his head, he 
might very reasonably infer, thar, whatsoever 
sliouid be said, more than this, might be 
construed against h !m as " coming of jeviL" 

Should any douhr, or difficulty aris€ as id 
the merft manner of stating an account, re- 
turning an inventory, or relative to any oth- 
er formality required by law, of any execu- 
tor or administrator, in the discharge of his 
duty, he roust take special care not to affront 
the feelings or dignity of the judge by an nf)- 
peal to him for the solution of the question. 
It is, indeed, within the province of the judge 
to decide the point which has arisen, by a 
formal adjudication, but he cannot, regular- 
ly, do this, until the question shall have been 
presented to him, in due fcvm and order, 
aivl in the shape of a legal issue. No, sure- 
ly ; the law of self-defence would be suffi- 
cient to deter him from doing this. The be- 
wildered party is, therefo e,' instructed to 
take counsel. The village lawyer must be 
consulted and feed ^ anoth r day must be- 
wasted ; and all this, to oh iate an impedi- 
ment, which a single hint from the judg«, if 
he could have ventured but at the peril of 
impeachment to give it, w uld haVe been 
•ufficient, in an instant, to re < ove. 

But there is one, among the throng in at- 
tendance at his court, who, more than any 
other, is anxious to obtain an audience ; 
her name i3 widow, and to her belongs the 
care of those little effects that were a hus- 
band's, whom she has recently followed to 
the grave. The little pittance is now in the 
custody of law, and is needed as the only 
means of giving daily bread to an orphan 
group who look to her for protection and sus- 
tenance. From a distant part of the county 
she has come ; and would, if she knew the 
precise manner in which the object might be 
attained, very gladly administer upon these 
small effects. She is, however, by no means 
versed in intricacies, and knows no forms of 
the probate law. Upon the advice of neigV 
hours, unskilled almost as herself, she has 
done no more, by way of preparation for her 
visit to the court, than merely to bring before 
the judge the two neighbours and friends 
who had consented to become responsible as 
sureties on her bond. As to all other re- 
quirements of petition for administration, 
warrant of appraisement, order of notice, 
and such like formalities, she knows not even 
the names of these proceedings, any more 
than though they were stated to her in some 
foreign langvage. Still she is not only 
ready, but in truth, anxious, to tell her art- 
less story, and td make the statement of her 
pretensions. But here an unexpected ob- 
stacle stands opposed to her progress. The 
judge cannot even lend an ear to this 
recital of her casc^ It is inconsistent with 
the regular cqitirse of business Ifi his court, 
to proceed, upon M mere verbal representa* 
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tions of a pftrfy. Irt this as ^ all cases 
of like description which rnny 0bme before 
him, it is not less his duty^ than it is his un- 
questionable ijghN (o require some written 
statement presenting ihe grounds of applica<» 
tion ; and although a widowed, and unpro- 
tected fentale may happen to be the suitor, 
he does not feel himself justified in dispens- 
ing with an established rule. Upon the 
very table which stands before him he ha« 
indeed abundance of forniulci, which have 
been drawn up by himself with care, and 
are suitable, not only to this, but to every 
other process wh.ich is incident to the busi- 
ness of an administration ; and he could, in 
an instant, relieve the perplexity of this ap- 
plicant, by fuinishmg gratuitously, or at a 
stated and very reasonable price, every thintf 
which ii necessary to the accomplishment or 
her object. 

But, alas I the new doctrine of impeach<- 
ment interferes. Were the judge to furnish 
the papers alluded to ; much more, were he 
to receive the reasonable price which would 
be thankfully paid for them, it might be con- 
strued, by implication at least, that he had 
** become of counsel'^ ; had " given adviee^^' 
in a cause which was pending bc-Tore him* 
It would be bribery, or some other crime,, 
which might expose him to the malevo- 
lence of a busy prosecutor, and the proba- 
ble forfeiture not only of hi;) office, but of 
his privileges as a citizen of the Common- 
wealth. There b then, no other alternative 
— here also the miserable sufferer must be 
told to consult her lawyer ; and is thus com- 
pelled either to incur an expense which her 
poverty can scarcely endure, or return, as 
she came, disconsolate, and perplexed in the 
extreme. 

Be assured, Sir, that the cases here sup- 
posed are very far, indeed, from being 
merely ideal. They are in truth the repre i 
sentation, and but a very faint, and imper- 
fect one too, of scenes in real life, which 
would not fail to become of every day's oc- 
currence, at the probate office, should it 
be the pleasure of this Hon. Court to sanc- 
tion, by its decision, the principles which 
have been advanced in support of the pres- 
ent prosecution. — Let it, once, be understood 
that the conduct of a judge of probate must 
be made in every respect, conformable with 
the rigid rules which would now be prescrib- 
ed to him, by the Hon. Managers ; that he 
can lawfully do no act for the accommoda- 
tion of a party having business before him, 
I except such as is specially provided for, by 
some positive law of the Commonwealth, or 
necessarily required of him in the regular 
performance of some official duty, and it is 
easy to foresee that it must be productive of 
such embarrassments and discomfiture to 
parties, as would be found in experience ab- 
solutely intolerable.— Such regulations at the 
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probate offlce as tliosa here alluded to, Imw- ( 
ever they may bavc been sanctioned by your 
decision, would nor, I am persuaded be lone 
endured by the community ;— And Sir, il 
will venture to predict, tliat after the Tunc- * 
tions of* this Hon. Body shall have ceased, as 
a Court of Impeachment, and it shall have 
resumed its primitive character of an assem- 
bly of legislators not a session will elapse 
before you will have occasion to listen, in 
that capacity, to much stronger, and more 
forcible appeals for the abolition of the new 
rule, than any which has yet been made to ! 
you by the learned Managers in favor of its 
adoption. Thus much as to that class of 
cases in this impeachment wherein the Res- 
pondent is accused of having corruptly al- 
lowed himself to be retained as the attorney 
and adviser of parties in relation to business 
then pending in his court. 

There is now remaining one other topic 
of complaint against him, u))on which I beg 
leave to bestow ,a few remarks, and I 
shall then have done with this elaborate, and, 
as I fear, tedious and uninteresting discus- 
sion. 

It is, we find, even alleged against the 
Respondent as a crime, rather as one would 
think for the purpose of exhibiting, in one 
full array, every anecdote in the last sixteen 
years of his life bearing the semblance of an 
impropriety, and thereby of swelling the 
nominal amount of his delinquencies, than 
upon the expectation which any intelligent, 
reasonable man could have entertained, of 
obtaining a conviction, in a solenyi trial by 
impeachment, upon any such ground ; that 
he did presume, on divers occasions, in {lis 
capacity of a coiinsellor at law, to give ad- 
vice and other professional aid, to certain ex- 
ecutors, administrators and guardians in re- 
lation to business, in some measure, con- 
nected with their respective agencies, as 
such ; it not being alleged however, in eith- 
er of the charged of this description, that 
the business in question was then pending, or 
ever likely to come before him as a Judge, 
or in any other way connected with any of- 
ficial duty. — Such is the nature of this 
charge ; and this it willl}e perceived, on ref- 
erence to the impeachment, is the gfratamen, 
of five distinct articles, and notwithstanding 
the diversity of transactions to which they, 
respectively, have refjprence, it is very clear 
that all these articles must stand or fall to- 
gether on one and the same principle ; with 
respect to this particular branch of the com- 
plaint, one would think it were quite suffi- 
cient for all our purpo^ses, that there has 
been, manifestly, a total failure on the part 
of the "learned Managers, to show us the 
least semblance of any law, upon wl^ose au- 
thority, the facts and circumstances, as they 
are set forth in either of these articles may, 
hy possibility, be construed as amounting t\ 
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a crime. Evaft '^ the broad principles of 
the common law, and comqion justice," 
which were so much relied upon in another 
case b^ a learned Manager, seem not, here, 
^ have an application ; for it will not, I trust, 
be pretended that it ever was learned from 
any book, case, 'or authority, that before any 
hunifti tribunal, an act of the individual may 
be construed and punished as an offence, 
which is not only not prohibited, but by^ 
strong implication at least sanctioned and 
even encouraged by the laws of that society 
of which he is a member. 

It has indeed been attempted to give some 
little color of support to .this article of accu- 
sation, by bringing to bear upon it the pro- 
visions and penalties of the Jate statute 
of the Commonwealth, which I have alrsady 
had occasion, slightly, to advert to, prohibit- 
ing judges of probate from being of counsel 
for parties in certain cases, and under cer- 
tain circumstances therein particularly stat- 
ed ; but I will venture here to assert, that, 
upon the argument of my learned colleague, 
it was shown to actual demonstration, that 
neither the letter nor the spirit of that law 
could be considered as having the slightest 
application to the cases in question. I will 
then even take it for granted, that the laws 
of Massachusetts are entirely silent upon 
this subject. What then, Sir, permit me to 
inquire, is the state of the case, and . the 
question which is presented to you ? To me 
it seems to be simply this; v/hether, in the 
absence of all legal prohibition and restraint, 
there is, nevertheless, perceived in the cen- 
duct of this Respondent, in the course of the 
several transactions here alluded to, such 
unquestionable indications of moral turpi- 
tude, of such a deep, and shameless depravi- 
ty of disposition as to present a case of so 
gross a character as would justify the whole 
community in rising up with one accord in 
judgment against him; and with or without 
the forms of law, in hurling him from of- 
fice. 

And what after all, from the facts which 
are proved in these cases, appears to be the 
sum and substance of his offending*? Tru- 
ly, Sir, it is no more nor less than this, that 
being judge of probate the Respondent did 
also continue to be, as he was long before 
the appointment was conferred upon him, a 
practising attorney and counsellor at law, in 
the county of Middlesex ; — for I hold it to 
be indisputable, that if the affording of pro- 
fessional advice and assistance to adminis- 
trators and others, under the circumstances 
which are stated in the impeachment, is to 
be regarded as a crime, so likewise, and in 
the same degree, would it be an offence to 
render similar Services to any other denom- 
ination of clients. 

If, then, it be a fault in a Judge of Pro- 
bate, or of any other of our inferior tribun* 
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Ds, tha£ he continues also io be a practiser 
of the law, I must beg leave % say, that U is 
most surely (he fault, not of the individual, 
but of the laws and institutions of the ver.y 
government, from which he has receited his 
appointment. In supportof this suggestion, 
it will I trust be quite sufficient for me to re- 
mind this Hon. Court, that very near^ the 
one half of all the individuals, .who at this 
moment are incumbents of this same office 
of Judge of Probate, are also attornies and 
counsellors, and engaged in the full practice 
of the law. It is not less true that such was 
well known to be their condition, at the 
time of their appointment, and that all the 
honors and emoluments of tiie office, which 
was about to be conferred upon them, would 
hardly have been sufficient toindqce a form- 
al abandonment of all tlieir former occupa- 
tion. How then shall it be said, that even 
the governm^t of the Connnonwealth has 
not, itself, by such a course of procedure, 
given Its direct sanction to those very prac- 
tices which are made, on this occasion, the 
subject of so grievous a complaint. Here, 
Sir, I must beg leave to enter my protest a- 
gainst all those nice and hairbreadth distinct- 
ions, by which it is attempted^ in behalf of 
the prosecution, to discriminate between 
those particular cases, and clients, for which 
and for whom the judge may be permitted 
to perform his ordinary functions of a coun- 
sellor, and those which it is his duty to avoid, 
under the pains and penalties of impeach- 
ment. There is indeed a genuine legitimate 
distinction of cases, wherein he may or may 
not, with impunity, be retained or give ad- 
vice as counsel, as has heretofore been stat- 
ed ; and that distinction is simply this, no 
more, that he cannot lawfully be of counsel 
as to ** any matter which is pending or like- 
ly t» come before him for adjudication." In 
other words, he must not voluntarily engage 
in any busine&s which may t«nd to *' influ- 
ence his behaviour in* office," or lead him to 
the prejudgment of any case. 

I will venture to say, that all other discri- 
mination in these cases is wholly unfounded 
in any legal principle, and altogether uh- 
meaning and preposterous. 

Bat. Sir, after all that has been said, I 
will here have the candor to confess, that 
although most assuredly there now is not, 
yet it is not less certain there ought to be, 
some law of the Commonwealth prohibiting 
the Judges of Probate, and every other ju* 
dicial officer, of whatever grade or station, 
from being engaged also in the common and 
ordinary duties of a practising attorney or 
x^ounsellor at law. The whole science of the 
law is in truth but on^ connected system ; 
and it is, therefore, but reasonable to suppose 
that any individual in the community, how- 
ever distinguised for his intelligence or in- 
Ugrity, being at the same time a judicial of- 



fficer, and engaged also in full practice as a 
counseilorj must necessarily be in danger, 
while under the influence of his retainers, 
of imbibing prejudices and prepossessions in 
t favor of the particular cases that he may 
happen to have espoused in the course of his 
professional business, which he would not 
find it easy entirely to dismiss from his mind, 
as it would certainly be his duty to do. when 
called to sit in judgment upon similar cases, 
in th%*course of his public duties. 

This consideration is too obvioife to havo 
been overlooked by the Legislature of this 
Commonwealth ; and it cannot therefore be 
doubted, that it is to the influence of those 
rigid principles of economy, which lie at 
the foundation of all our civil institutions, 
and Ij^ve been most especially regarded in 
measuring out the wages of all our public 
functionaries, |hae the manifold defects in 
our system, not Only with regard to our 
Judges of Probate, but all our other judicial 
officers, is principally^ if not entirely, "to be 
attributed. The executive department of 
our government,, in whom is invested the dis- 
cretionary power of making all appointments 
to office, has, without doubt, in the exercise 
of this power, from time to time, been influ- 
enced also by similar considerations. It was 
with this department unquestionably a mat- 
ter rather of necessity than of choice, that 
so large a proportion as that which has al- 
ready been stated of our Probate Judgeis 
have been seleciod from among the most 
busy practising lawyers in our Common- 
wealth. 

The truth is, that none but a lawyer, and 
a very sound one too, can be deemed fit for 
such an office, and yet, not less true is it, that 
none but some tyro, some mere scavenger 
of the profession would consent to accept it, 
without being permitted to go on at tliB same 
time, with his ordinary professional pursuits. 
It is at best, as we all know, an office of more 
labor and druagery, than of honor or profit ; 
and though it might be acceptable to some 
as a mere succedaneum to other, and more 
profitable employment, i will venture to say 
that there is not a respectable member of ^ho 
bar, unless it were for the mere gratification 
of devoting his time and labor to the public 
service, who would be inclined to enter upon 
the duties of such a station, as being his only 
legitimate oceupation. It is owing then, I 
repeat, to a most manifest imperfection of 
the system, and not lo any thing questionable 
in the character or disposition of the indivi- 
dual, that alLour Judges of Pro]»ate, who are 
also practising lawyers, and the Respondent 
among the number, have sometimes presum- 
ed to mingle their official and professions^! 
employments together in any manner that 
might be deemed consistent with the exist- 
ing laws of the Commonwealth. 

I am aware. Sir, that all this in very^many 
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poiDU of view, ia wiiicti the subject might be 
cunlemplated, is in a Iiigh degree objection- 
able ; but it lemains fur tlie legislative cle- 
partment, and nut fur this court of impeach- 
lueiit, to apply the remedy. 

Instead of leaving so useful and important 
a pubFic officer as the Judge of Probate to, 
wring his pittance from the petty items of 
your fee bill, which is scarcely sufficient to 
uSbrd, for all his public services, the com- 
luon wages of a drayman, l«t him at u^ce be 
provided lor by a fair and honorable salary 
— let his compensation be, in some measure, 
proportiunale to his usefulness, and to the 
ilignicy of his station as a public servant ; and 
be assured, we shall heai no more of any 
of those practices, which, however innocent 
and inoffensive, in esery legal point of view, 
are nevertheless the principal subject of the 
present complaint. 

Here, Mr. Piesident, I am happy in hav- 
ing an opportunity of expressing my niost 
cordial acquiescence in every sentiment 
which has been advanced by the Hon. Man- 
agers, as to the importance of preserving, at 
all events, and under the heaviest sanctions 
of the law, an unsullied purity in all our ju- 
dicial tribunals.--It is this, after all, which, 
more than any thing and every thing besides, 
is essential to the promotion oif all the great 
purposes which are contemplated in the for- 
mation of every legitimate government. — 
fio far, then, as relates to every thing which 
is connected with the performance of any 
official duty, I would therefore, if it were 
possible, that the mind 6f the civil magis- 
trate, should be kept, on all occasions, tree 
as the very air he breathes, pure as the light 
of heaven ; I would indeed, if it were possi- 
ble, that our judgment seats might be ele- 
vated to an height, infinitely beyond the 
reach of any thing which is sordid and sel- 
fish here below, so that the dispensing of 
justice aud judgment upon the earth might* 
even bear some Aiint similitude to what it is 
at tiie great fountain of eternal justice, in 
the regions above, where all is immutable 
perfection, and nothing that is defiled can 
be permitted to enter. 

Sucli perfectibility does not, however, fall 
tq the lot of humanity. Our civil institu- 
tions, are, after all, but the mere invention of 
man, and must of course, partake of that 
frailty atid imbecility, which are incident to 
the very nature of their author. We have 
nevertheless, the consolation of knowing, 
that although, in relation to the judicial, or 
any other department of our government, it 
may not be hoped to attain to any thing 
like perfection in the system, yet, that there 
is much wiihin out power, to be performed 
in the way of melioration. 

It is not, then, for this Hon. Court, by the 
infliction of its penalties, but it remains with 
the legislative power, by the correction of a 



bad system, to attempt a radical cure of th« 
mischiefs whi91i are complained of. If it 
be the duty of the magistrate to be fahhfuJ, 
find honest, and impartial, in the discharge 
of bis public functions, it is not less the du- 
ty of the government, whose servant he is, 
to place him in a condition, whcYe he may 
be exempt from the operation of those caus- 
es, at least, which are most likelv to pro- 
duce in him, a contrary course of l}ehaviour. 
To this end, I will take the liberty to say 
that nothing more is necessary than to give 
to the judicial offficer, not only as to the ten« 
ure of his office, but as to ev»ry thing which 
is required of him in the exercise of its du- 
ties, an independence which is suitable to 
his dignity and his services. As to one par- 
ticular branch of the judicial department, 
namely, the supreme court of the State, we 
find the principle here stated is expressly re- 
cognized by the constitution as being so fun- 
damental, so founded ^* in good policy,^' '* so 
essential to the security of the rights of the 
people/' that the framers of that instrument, 
were unwilling to leave its adoption or re- 
jection to the mere discretion, to any of the 
uncertainties of a fluctuating legislation. 
Accordingly, Sir, it will be found, on recur- 
ring to an article in our bill of rights, that in 
respect to that branch of the judiciary which 
has been alluded to, the principle of ^ an 
honorable salary," as well as a substantial 
tenure, as being necessary appurtenances 
to the office of the judge, is expressly Jaid 
down, as having the force of an axioni^ in 
our political economy. 

Such then we find to have leen considef^ 
ed, at the adoption of the constitution, an un- 
questionable principle, as well of policy, as of 
justice, in relation to one set of our judicial 
officers ; and I confess I know not upon 
what reasonable ground it could be pretended 
that it is not equally applicable to the condi- 
tion of the Judges of our Common Pleas, 
the Judges of Probate, and all other civil 
officers, whether judicial or executive, whose 
duties are ot such a* nature, as that the whole 
of their time and their undivided attention, 
might very usefully be ^employed in the 
public service. 

It ^, at any rate, most certain, that until 
some liberal arrangement of this kind shall 
be adopted ; until the judge of probate and 
other civil officers shall, in (his way, be re- 
lieved from the necessity of resorting to va- 
rious other employments, in order to eke 
out their scanty allowance of fees, and thus 
to increase the means pf a comfortable sub- 
sistence, it can afford no reasonable ground 
of complaint, that in every instance, when 
about to engage in any business of their 
own, they have not deemed it necessary to 
stop short in the pursuit ; and to calculate 
all the remote chances *< rd contingenciea 
which may possibly bring i p something i» 
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th« course of their operations, <vhicb might 
be considered as interfering wi|U an impar- 
tittl and correct discharge of some public 
4uty. 

I beg, Mr. President, that it may not be 
inferred from any of these reinart^s^ that, ex- 
cept in so far as the clianges in the condition 
and circumstances of the Cjmnionweahh 
may reasonably be supposed to have render- 
ed it necessary or expedient, I um, by any 
tlieans, in favor of breaitihg in upon that 
judicious system of economy, which was 
•stablished by our ancestors, and whose sal- 
utary influence has so much assisted in the 
growth and prosperity of the country. More 
•specially 1 beseech, that I may noi be un- 
derstood as standing here the advocate of 
smy such change in the judicial, or any oth- 
er part of our system, as would bring it to 
the similitdde of that which we see iu more 
ancient governments, wiiere the honour and 
convenience of the individual, rather than 
the usefulness or public services of the func- 
tionary, seem to be the rule by which the 
amount of hii official emoluments are reg- 
ulated. 

No, Sir, we have not here now, and I 
trust in Gud there will not, speedily, be in- 
troduced among us, any such noble and ex- 
alted personages as peers of the realm, with 
their princely revenues, to assist us at the 
trial of impeachments ; ner have %ve arch- 
bishops of provinces, nor bishops, nor a tribe 
of commissaries, to preside over the con- 
cerns of our ecclesiastical courts, and who 
lire permitted to carve their emoluments, 
ad libitum from the millions which are an- 
nually committed to thicir disposal.^ 

""Of our courts of common law more es- 
pecially it may be said, that there is surely 
nothing there, which looks like unnecessary 
indulgence to the officer. The judge of that 
eourt, most r,ertatnly, isr not one who is per- 
mitted to loll at his ease upon the woolsack, 
or is rewarded by the annual stipend of 
thousands upon thousands, beyond tlie val- 
ue of all the services, which either he, or 
Any one else in his statitm, would be able to 
render to the public. Very different indeed 
from all this is now, and I trust will long con- 
timie to be, the judicial system of this Com- 
inoHweahb. 

Of our judges, and indeed of every class 
of our public functionaries, it may justly be 
said, that the little which they receive from 
the public, is sufliciently aceounted for, to 
iay the least, by their unremitted devotion 
Id its service.' So true is this, that I will 
tentureto affirm, that, with the exception of 
that one branch of the judicial department 
which has been alluded to, there is not a sin- 
i\e office within the gift of the Common- 
wealth, which, (HI the score of mere emolu- 
ment^ any tradiMmiSin in the State would be 
viiling t« accept. 

20 



I am however aware, Mr. President, that 
alt this is rather matter of argument to be 
urged before a legislative bod>, in faver of 
the reformation of a system, than circura* 
stance in justification or excuse, of a pub- 
lib officer who is accused of crimes, before 
a court of judicature. In the view which I 
have last mentioned, I pray yoy to be as- 
sured. Sir, that none of the observations, 
here alluded to, have been offered for the 
consideration of this Hon. Court. 

In the way of mere apology, or excuse, the 
counsel for the Respondent have nothing to 
suggest in his behalf. He has, as we verily 
believe, been guilty of no crimes, and for 
none, therefore, does he feel himself bound 
to make atonement. Meagre as has ever 
been the reward of his public services, he 
has, nevertheless, the satisfaction to believe 
that he has fulfilled every duty which could 
lawfully be required of him. As to any act, 
through the whole course of his official ca- 
reer, he is, therefore, without fear, because 
he is conscious of being also entirely with* 
out reproach. 

Mr. President, I will detain you no longer^ 
and, I am, indeed, deeply conscious of hav* 
ing already detained you much too long, in 
the 'discussion of the cause now on trial. 
For the patient attention with which I have 
been indulged through the whole course of 
my remarks, I would beg leave to express to 
you, Sir, and to every member of this Hon, 
Court, my most humble and grateful ao* 
kuQwledgments ; and here Sir, f should cer» 
tainly take occasion, also, to make many 
apologies for having perhaps presumed to 
take to myself so large a portion of valua- 
ble time in this debate, were it not that ther^ 
are circumstances in the case which absurd 
me that this cannot be necessary. 

There are, I perceive, many distinguish- 
ed members of this Hon. Body, who, like 
myself, have been long, atid extensively en- 
gaged ill professiGinal pursuits. To^hose 
more especially, and to their recollection of 
what may have been their own feelings on 
ooca«ion!i like the present, I appeal for my 
justification as to every thing which may 
have had the appearance of unreasonable 
prolixity in the course of my argument. 
Their own experience must have suggested 
to them, niutili more forcibly than I could 
now describe, what indulgencies are due to 
that anxious concern, that feverish solici- 
tude which is sometimes felt by the advocate 
for the safety of his client, and is apt to mag- 
nify the very mites and atoms of his sub- 
ject into circiimstance« of moment, which 
seeined to demand his serious attention. 

A.nd truly. Sir, if the solicitude which i» 
felt by Counsel for the Respondent upon 
this occasion may be supposed to have been, 
in any degree, pro|Dortionate to the magni- 
tude of the uust Mrlfiich is confided to them, 
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and to the weight of responsibility which 
they have assumed, it is impossible, that any 
degree of labor and exertion and earnest- 
ness in their attempts to fulfil to the utmost 
this trust can be deemed to have been inor- 
^nate. 

In every point of view, in which it is pos- 
-lible to contemplate the cause now before 
you, it must be regarded as a cause of very 
*f reat, I might almost say of infinite impor- 
tance ; not less as it concerns the individual 
ivho is on his trial, than as it may aifect in 
its consequences, the character and welfare 
-of the Commonwealth. 

As regards the Respondent individually, 
it need not be said, for it must be obvious to 
^this Hon. Court, that evei»y thing belonging 
to him, which can be of any value in the 
estimation of a man of honor and sensibili- 
4y, is most directly involved in the issue of 
this i«iqntry. 

It is not then, be assured Sir, the value of 
the petty ofiice of which he' happens to have 
been the incumbent, nor any thing which 
belongs to it, about which his mind or his 
feelings are engaged upon the present occa- 
sion. 

As to this, and ^11 the little honors and 
emoluments which may have been derived 
from its possession, he now feels, and what- 
.ever may be the result of the pHresent prose- 
wifion iie will still continue tomaintain, (he 
proud conviction, of having rendered to the 
public, by his labor and his services, an am- 
ple, equivalent for every distinction which 
{they were pleased- to confer upon him. 

The pdice then, I repeat, is the very last, 
and least, of thesu^ects which now occupy 
his attention. But Sir, the civil privileges 
of the Respondent are also involved, direct- 
ly, in the issue. One of the questions up- 
on which you are called to decide, is no oth- 
er than this, whether he may continue as he 
IS, a citizen of the Commonwealth; or by 
reason of soitie 'Crime shall be thrust out 
from the community as^being no longer wor- 
thy of such distinction. I know, indeed, 
that it is not within the power of this Hon. 
Court, whatever may be its opinion as to 
the deserts pf this Respondent, to treat him 
as a mere outlaw, or to inflict upon him the 
penalty of total disfranchisement. It is, I 
know, but of one only of those privileges, 
pow belonging to him as a citizen, of which 
he may lawfully be dispossessed by your de- 
cree.- But I wpuld nevertheless submit to 
any hoqorable member of this Court, and to 
every one who is alive to any elevated and 
honorable sentiment, to consider how much 
there is left to the individual, as a member 
of this body politic, after having been, ig- 
Rominiously, shorn of a single immunity 
whi<^ is common to his fellow citizens, and 
which he has^ onee, been accustomed to en- 



In a government like this, whose proud 
motto is liberty and equal rights ; whcre«the 
citizen is habituated, from his very infancy, to 
boast, that whatever may be the accidental 
diversities of his condhion in other respects, 
he may, nevertheless, claim as a birthright, 
to stand upon an exact footing of equality 
with his very governor, as a citizen of the 
Commonwealth — in a government like this 
Sir, the loss of any one civil privilege, 
whereby the individual is reduced, by a 
single hair's breadth, below the common 
level of his fellows, must, necessarily, 
be regarded, by any man of honor and 
sensibility, as being precisely equivalent to 
the loss of all. In the view of such 
a man, to be an American citizen, is to bo 
so, completely, and to all intents and pur- 
poses ; ** Whole as the marble, founded as 
the rock, as broad, and general as the casing 
air." 

May it not then well be said of this Re- 
spondent, that his civil existence is involved 
in the decision which may be pronounced in 
this cause ? 

But even this is not all. It is not the loss 
of office, nor of civil rights, nor of all the 
honors that once belonged to the magistrate, 
which may be the only consequence of a 
condemnation. 

Beyond, and much above all these 
considerations, great and weighty as they 
are, the Respondent has also a personal 
reputation, which, he humbly hopes may be 
deemed, by this Hon. Court, as being of 
some value, in estimating the amount of 
what he has at stake upon the occasion. 
Reputation, Sir, *<the immortal part of him- 
self without which all that remains is bes- 
tial ;" — this too is now committed to your dis- 
posal, and may be saved or blasted by your 
decision. 

You may not, indeed, by your sentence, 
condemn the culprit to die ; yon condemn 
him to live ; to live, a standing monument 
of shame and degradation ; a fixed mark to 
be po'mted at by the slow, and n^oving finger 
of scorn. Sir, were the case my own, I do 
not hcititate to declare, that rather than he 
subjected to consequences like these, rather 
than struggle through the little remainder 
of life, bearing always, in my bosom, the 
spirit thus wounded and oppressed, I 
should hail with delight, all the. sufferings 
that could await roe at the scaffold or the 
gibbet. 

But, Sir, I will not dwell upon the Gon« 
templation of conseqiienhes which might re 
suit from an event, whose occarreace, as I 
humbly trust, is quite loo improbable to be 
the subject, even of a surmise : We have 
th^ coiisoiation to know that the cause of 
our client is in the ctistody of intelligent, 
high-minded, and honorable men, and that it 
is next to impossible, that he should suffer^ 
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in anjr manner, injustice at their hands. 
Conscious that he has in nothing offended, 
.he does not supplicate for compassion ; he 
well knows that the stubborn integrity of 
this high tribunal is not to be moved from 
its purpose by anj such appeal. He asks, 
indeed, for nothing better than stern justice, 
and the protection of the law. 

Upon the law and the facts of his case, it 
is his confident belief, and such most assur- 
edly is the entire conviction of every mem- 
ber of his counsel, that the defence upon 
which he stands is absolutely impregnable. 
He appears before you, as he trusts, not only 
innocent of the crimes which aro imputed 
to hiui, but witli a character free from re- 
proach of any kii#J. Under such circum- 
stances he hopes it may not be deemed pre- 
sumptuous to say, that he expects, on this 
occasion, something more than a mere es- 
cape from condemnation. He expects, in- 
deed, not a bare acquittal, but a prompt and 
honorable one ; an iacquittal, which shall be 
attended with no circumstance affording 
grounds, hereafter, for the intimation,^* fuam 
prope crimen sine criminc!" but that he 
may be permitted to go from the presence 
of this Hon. Court, taking with him a char- 
acter, which has even been made better and 
brighter by the severity of that criticism 
which has been exercised open it. 

Mr. President, as to every thing belong- 
ing to this cause, in which my client has any 
•ther concern than such as is common to 
every other citizen in the community, I have 
now done with ray remarks. 

lu'conclusion I would, however, humbly 
beg leave once more to remind this Hon. 
Court, tliat much more than all that which 
is valuable and dear to a single individual, 
is dependent upon its decision in this cause. 
Not the reputation and welfare of the Res- 
pondent merely, hut the safety and honor of 
the Commonwealth, are, in my humble ap- 
prehension, seriously and most deeply cou- 
ceraed in the result of your deliberations. 

The case is manifestly a leading one, and 
yoi: are now about to settle for the first time 
principles, and to lay down a precedent, 
which are to become the rule and the guide, 
liot of this generation only, but of all poster- 
ity, in relation to a great and momenlotis 
subject. 

It is, in fact, to be determined by the de- 
cision of this day, whether the tremendous 
power of impeachment shall, horeafter, lie 
confined to the salutary purposes to which 
it was destined by the constitution ; or 
whether in this country, as it .once was in 
another, it shall be let loose from all re- 
straints ; and thus delivered over to the 
hands of Caction and intolerance, to be 
wielded at their pleasure as an engine of in- 
justice and oppression. 
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It is moreover'to be recoHeeted that a pro* 
ceeding in a high court of impeachment, ^ 
relates to its immediate consequences, in ^ 
public point of view^ bears but little resem- 
blance to an ordinary proceeding before a 
tribunal ^f inferior jurisdiction. A court of 
the latter description may be considered as a 
.kind of domestic forum, whose proceedings^ 
however unjust or oppressive, bring down 
the complaint and the ignominy, not upon 
the whole .community, but upon the beads 
of those only, who are the immediate per- 
petrators of the mischief Not so is it, in an/ 
country, with the trai>sactions of a higb 
court of impeachment. This court is to ba^ 
regarded as partaking, in some degree^ of a 
political, as well as of a judicial character^ 
It is situated upon an eminence; and the 
eyes of the whole world are directed to- 
wards it. It may be saifl, indeed, that the 
acts of such a court not only stamp thji 
character of the tribunal itself, but of the na» 
tion also in vi hose service it is employed. 

Let it then be generally understood, that 
in this enlightened age, and more especial- 
ly in this inost enlightened community^ 
boasting as it does ^f the excellence of aH 
its institutions, but more particularly of its' 
purity and wisdom in the administration of 
public justice ; let the disastrous event here 
occur, tbat in a high court of impeachmeni, 
a respectable magistrate of the Common* 
wealth has been arbitrarily condemned anil 
disgraced ; and I will venture to.pronounee, 
(in the words of a distinguished soldier and 
scholar upon another and not very dissimilar 
occasion) *' that it would be a foul indelible 
blot upon the first fair pages of the Massa- 
chusetts' history ; nor would any series of 
rectitude in government, purity in manners, 
inflexible faith, nor the whole catalogue of 
human virtues, be sufficient to redeem her 
character in the estimation of the world*'* 

Mr. Blake closed bis argument at a quar- 
ter before one oVtock, and was succeeded 
immediately by Mr. WEBSTER, who spoke 
as follows : — 

Mr. President, I agree with the Hon.Man« 
acers, in the importance which they have at- 
tributed to this proceeding. They have, I 
think, not at all overrated tbat in?portance, 
nor ascribed to the occasion, a solemnity 
which does not belong to it. Perhaps, how- 
ever, I diflfer from them, ki regard to ihe 
causes which give interest and importance 
to this trial, and to the parties likely to be 
most lastin!g;ly and deeply affecfed by its 
progress and result. The Respondent has 
as deep a stake, no doubt^in this trial, as he 
can well have in any thing which does not 
affect life. Regard for reputation, love of 
honorable character, affection for those^who 
must suffer with him, if he suffers, and who 
will feel your sentence of conviction, if you 
I should pronounce one, fall on their own 
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heads, as it falls on his cannot but cxcitet in f 
his breast, an anxiety, which nothing could 
well increase, and nothing but a conscious- 
ness of upright inteiBtion could enable him 
to endure. Yet, Sir, a few years will carry 
him far beyond the reach of the consequen- 
ces of this trial. Those same years will 
bear away, also, in their rapid flight, those 
who prosecute and those who judge him. But 
the community remains. The commonwealth, 
we trusty will be perpetual. She is yet in her 
youth, as a free and independent S(ate, and, 
%j analogy to the life of individuals, may be 
aaid to be in that period of her existence, 
#hen principles of action are adopted, and 
character is formed. The Hon. Respondent 
will not be the principal sufferer, if he should 
hero fall a victim to charges of undefined 
and undefinable offences, to loose notions of 
constitutional law, or novel rules of evidence. 
By the necessary retribution of things, the 
evil of such a course would f^U most heavi- 
ly ^on the State which should pufsue it, by 
ihaking its character for justice, and impair- 
ing hs principles of constitutional liberty. — 
This, Sir, is the 6rst interesting and impor- 
tant impeachment which has arisen under 
the constitution of the Commonwealth. — 
The decision now to be made cannot but af- 
fect subsequent cases. Governments neces- 
farily are more or less regardful of prece- 
dents, on interesting public trials, and as, on 
the present occasion, all who act any part 
here have naturally considered what has 
been don^, and what rules and principles 
have governed, in similar cases, in other com- 
munities, so those who shall come after us 
will look back to this trial. And I most 
devoutly hope they may be able to regard 
it, as a safe and useful example, fit to in>' 
struct and guide them in their own duty ; an 
example full of wisdom, and of moderation ; 
an example of cautious and temperate justice; 
an example of law and principle successful- 
ly opposed to temporary excitement ; an ex- 
ample, indicating in ail those who hear a 
leading p'<)rt in the proceedings, a spirit, fit- 
ted for a judicial trial, and proper for men 
who act with an enlightened and firm regard 
to the permanent interests of public consti- 
tutional liberty. To preserve the Pespon- 
ilent in the office which he fills, may be an 
object of little interest to the public ; and 
to deprive him of that ofHce may be of as 
little. But on what principles, he is either 
to be preserved or deprived, is an inquiry, in 
the highest degree important, and in which 
the public has a deep and lasting interest. 

The provision, which the constitutions of 
this and other states have made for trying 
impeachments before the senate, is obvious- 
ly v^opTed from an analogy to the English 
constitution. It was perceived, however, 
aud could hardly fail to be perceived, that 
the resemblance was not strong, between the 
tribunals, clothed with the power of trying 



impeachments, in this country, artd the Eng^ 
lish House of Lords. This last is not only a 
branch of the Legislature^ but a standing ja- 
dicature. It has jurisdiction to revise the 
judgments of all other coiU't.<«. It is accus- 
tomed to the daily exercise of judicial pow- 
er, and has acquired the habit and character 
which such exercise confers. There is a pre- 
sumption, therefore, that it will try impeach- 
ments, as it tries other causes, and that the 
common rules of evidence, and the forms of 
proceedings, so essential to the rights of the 
accused, which prevail in other cases, will 
prevail also in cases of impeachment. In 
the construction of our American govern- 
ments, it is obvious, that although the power 
of judging on impeachmonts oould probably 
be no where so well deposited, as with the 
senate, yet it could not but be foreseen, that 
this high act of judicature was to be trusted 
to the hands of those who did not ordinarily 
perform judicial functi ms ; but who occa- 
sionally only, and on such occasions, more- 
over, as were generally likely to be attended 
with some excitement, took upon themselves 
the duty of judges. It must, nevertheless^ 
be confessed, that few evils have been, as 
yet, found to result from this arrangement. 
In all the states, in the aggregate, although 
there have been several impeachments, thcTe 
have been fewer convictions, and fewer still, 
in which there is just reason to suppose in- 
justice has taken place. From the experience 
of the past, I trust we form favorable antici* 
cipations of the future, and that the judgment 
%vhich this Court shall now pronounce, and 
the rules and principles whic*h shall guide 
that judgment, will be such as shall secure to 
the community a rigorous and unrelenting 
censorship over maladministration in office, 
and to individuals entire protection against 
prejudice, excitement, and injustice. 

The Respondent is impeached for various 
instances of alleged misconduct, in his office, 
as Judge of Probate, for the county of Mid- 
dlesex. In order that we may understand 
the duties which he is charged with violat- 
ing, it is necessary to inquire into the origin 
and nature of these duties, and to examine 
the legal history of the Commonwealth, in' 
regard to the officers, who from time to 
time have executed and performed these 
duties. It is now two centuries since our 
ancestors established a colony here. They 
brought with tbenT, of course, the general 
notions, with regard to property, the admi- 
nistration of justice, and the peculiar powers 
and duties of different tribunaN, which they 
had formed in tire country which they left ; 
and these notions, and general ideas, they 
adopted in practice, wsth such modifications 
as circumstances rendered necessary. In 
England, ihey had been acciistomefl to see 
the jurisdiction over wills and administra- 
tions exercised in the spiritual courts, by tb* 
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bishops or their ordinarie9. Here, there were 
no such courls. SiiU it «< us a necessary ju- 
risdiction, to be exercised by some tribunal, 
and in the early history of the colony, it was 
exercised by the same magistrates, or some 
of them, on whom the other portions of ju- 
dicial power were conferred. Wills were 
proved, and administrations granted, by the 
county magistrates^ essentially in the same 
manner as in England by the bishops, or 
their delegates. It seems that any two ma- 
gistrates, with the clerk of the county court, 
might prove a will, t^nd cause it to be record- 
ed in the county court ; and might grant ad- 
ministrations, in like manner. (Ancient 
Charters, S04.) 

At lengtii, by the act of 1685, (An, Ch. 
S05) it was expressly declared, tliat the coun- 
ty court, in- cases of probate of ivitis, and 
the granting of adtninistrations, should have 
the same power and authority as the ordin- 
&rtf in England. 

By the provincial charter of IdS^ all 
l^ower and jurisdiction, in the probate of 
wills and granting administration, was con- 
ferred dh the governor and council. The 
governor then became supreme ordinary, 
and by the provision of the statutes they 
were to exercise the same power and au- 
thority as were exercised by the ordinary in 
England. 

At this time, no statute had regulated fees 
in the probate office ; and yet it is not proba- 
ble that business was done there, at that 
time, without fees, any more than at later 
periods. We must look therefore for some 
other authority, than a statute permission, 
for the establishment and regulation of fees, 
in this office. And as the governor and 
council possessed the general power of the 
courts in England, it is material to inquire 
into the authority and practice of those 
courts in this particular. There can be no 
doubt, that in the English courts, fees, in 
cases of probate and administration, were, 
from early times, in most ca&e% regulated 
by custom, and tlie authority and direction 
of the courts themselves, without statute pro- 
visions. A table of fees, established in 1597, 
in the time of archbishop Whitgift, may be 
seenMn Burn's Ecclesiastical Law^ vol. SLp. 
MB. 

This table sets forth a long list of charges 
and ffics of ofl^ce accruing; in the administra- 
tion of estates, such as for " administration," 
which probably means derreeing administra- 
tion, ** commission," which is the letter of 
administration,*' interlocutory decree," " ex- 
amination of account," ** respite of invent- 
ory," *• caveat,"/* citation," ** quietus," &c. 
kc. &6c. At thfs time there was no statute 
whicii established the fees of office, in cases 
of adminj^trntion, except one single provi- 
sion in the St. ai. Hen. VIH,cap. 5, which 
enacted, that i^t granting administration on 



goods under forty pounds, the judge should 
receive no more than two shillings and six-* 
pence. It appears from the preamble of that 
statute, that no previous law tvas /existiilj;, 
on the subject, and the grievance recited, is, 
that the bishops and thvir ordinaries de- 
manded and received greater fees, for the 
probation of testaments, and other things 
thereunto belonging, than had been afore- 
time usual and accustomed. The preamble 
recites also, that an act of Henry V. bad 
ordained, that no ordinary should take, for 
the probation of testaments, or other things 
to the same belonging, any more than was 
accustomed and used in the time of King 
Edward the third, which ad did endure but 
to the next parUament, by reason f hat the said 
ordinaries did then promise to reform and a- 
mend their e^aetions : but inasmuch as the 
evil ws^s still continued and aggravated, the 
act proceeded to limit and fix fees of office, 
for the probate of wills, and for other servicet 
respecting testate estates, and contains the 
single provision above mentioned, and no 
more, respecting administrations on intestate 
estates. 

It is entirely clear and certain, that the 
fees of bishops and their ordinaries did not 
arit^nate in the grant or provision of any 
act of parliament. Such acts wt;re passed 
only to restrain and Ihnit the amount,^ and 
to prevent exaction and extortion. The 
right to demand and receive fees rested on 
the general principle of a right to compepsa- 
tion for services rendered ; and in tiie ab- 
sence of statute Hmitations, the amount was 
ascertained by the practice and usage of the 
courts, being reasonable and proper. Hence 
it happened, in England, that different fees 
were paid, and probably still are, in the dif- 
ferent dlocese!«, accordmg to the usage of 
diiferem courts, and the time when their 
tables of fees were respectively established. 
" In the several dioceses there are tables of 
ffes, different, as it seeineth, in the several 
charges, in proportion to the difference of 
limes wherein they have been established." 
(2. Bum, £69.) This is precisely what has 
happened, and what, whether allowed to 
prove it or not, every member of this court 
knows, now actually exists, in relation to the 
different counties of this Commonwealth. 

It is most material to the Respondent's 
case to understand clearly, on what ground it 
is, that, as Judge of Probate, he had a right 
to receive fees for services performed in his 
office. There is a difference of opinion, in 
matter of law, in this respect, between the 
Managers and ourselves, wide enough, in 
my judgment, totxtend over the whole case. 
If tiie Hou^e of Representatives be right, in 
tha legal doctrine which their Managers 
have advanced here, t agree at once the 
case is against the R( sponrient, unless, in^- 
deed, an indulgence may be allowed to his 
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islirmity, in not omlerstanding the law, as it 
is now asserted. I tvill proceed to state the 
qiiestion,now at issue bet «v«en the Managers 
and us, as clearly as I may be able. The 
Managers contend that all fees of office, in 
such offices as the Respondent's, arise only 
from the express gratU of the legislature; 
und that none can be claimed, where such 
grant is not shown. We, on the other hand, 
numbly submit, that the right, in snch offices, 
to receive fees, is the general right to receive 
reasonable compensation for services ren- 
dered, und labor performed ; and is no oth- 
erwise affected by statute, than as the a- 
mount of fees, is, or may be, limited by statute. 

Itis certain, that Judges of Probate, in this 
state, are required to perform many 4icls, 
(such, for instance, as granting guardianship 
to persons non coinpoi98 mentis) (or which no 
fees are specifically established by the sta- 
tute. One of the learned Managers has ex- 
pressly advanced the pro)M>sition, that for 
such services the judge is entitled to receive 
no fees whatever. He contends, that the 
law presumes him to be adequately paid, on a 
sort of average, for ail services by him per- 
^ formed, by the fees specially provided for 
some. Ou the contrary, we, very humbly, in- 
sist, that in all such cases the judge has a 
right to receive a just and reasonable fee of 
office for (he service |>erformed ; the amount 
to be settled, on jirojier principles, and, as 
well as in any way, by analogy to similar 
Sf r^ces, for which the amount of fees is fix- 
ed by statute. The statute, for example, 
establishes the fees for a jurant of guardianship 
over minors. It establishes none, for guiird- 
ianship over pennns non compotes mentis. 
The precise difforenco between the' learned 
Manager and us, is, tir.t thc>y contend, that, in 
the last case, the judge is entitled to receive 
no fee at all ; while we thiuU, that he has a 
Tight to receive, in such case, a reasonable 
fee; and that what is reasonable may fairly 
be determined by reference to what the law 
allows him in the case uf {guardianship over 
minors. 

I rejoice, Sir, in behalf of my client, thai 
we have hero a plain, inlcUigible question of 
law, to be discussed and decided. This is a 
question, in which neither prerogative nor 
discretion has aught to do. It is not to be 
decided, by reasons of state, or those poli;i- 
€nl consi<lcrations, which we have heard so 
often, but so indefinitely, and, in uiy judg- 
ment, so alarmingly, referred to, and relied 
on, in the opening speeches of more than 
one of the learned Managers. It may pos- 
sibly happen, Sir, to the learned Managers, 
to shape the fortuno:> of the gods in Homer's 
h.itfles. While they keep themselves in the 
high atmosphere of pi-erogative, and politi- 
Vi\\ discretion, and assail the Respondent 
from the clouds, the advantage, in the con- 
troversy, may rsmain entirely with iheta. 



When they descend, howeTer, to an equal 
field of mortal combat, and consent to con- 
tend with mortal weapons — commtis enM— 
it is probable they uiay sometimes get, as 
well as give, a wound. On the present ques- 
tion, we meet the learned Managers on e- 
qual terms, and fair ground, and we are will- 
ing that our client's fate should abide the re- 
sult. The Managers have advanced a plain 
and intelligible proposition, as being the law 
of the land. If they make it out, they show 
a good case against the Respondent ; if they 
fail so to do, then their case, so far as it rests 
on this proposition, fails also. Let, tlien, the 
proposition be examined. 

The proposition is, as before stated, that 
for services, which the law requires judges of 
probate to perforin, but fbr which there is 
no particular fee established or -^piovided 
by statute, they can receive no fee whatever. 

In the first place, let it be remarked, that, 
*of the various duties and services, required 
of judges of probate, some grow out of the 
very nature of their office, and are incidental 
to it, or arise by common law ; others were 
imposed by statutes passed befpre the estab- 
lishment o^any fee bill \«hatever, and others, 
again, by statutes passed since. The statute, 
commonly called the fee bill, was passed for 
the regulation of fees in other courts, and 
other offices, as well as of the judges and 
registers of probate. It imposes no duty 
whatever on any officer. It treats only of 
existing duties, and of those no farther than 
to limit fees. It declares, that, " The fees 
of the several persons hereafter mentioned, 
for ike services respectively aimexed to their 
names, shall be as follows," &lc. The statute 
then proceeds to enumerate, among other 
things, certain services of the judges of pro- 
bate ; but it is acknowledged that it docs not 
enumcrale or set forth all the services, which 
the law calls on him to perform. 

In our opinion. Sir, this, is simply a re- 
straining statute. It fjxes the amount of 
fees, in the cases mcntio^iedy leaving every 
thing else as it stood before I have already 
Slated, that^in England, fees, in the ecclesi- 
astical courts,' for probate of wills, and grant- 
ing administrations, were of earlier dale than 
any statute respccth)g them, and their a- 
mount ascertained, by usage, and the auihor« 
ity of the courts themselves. " The rule is,'* 
says Dr. Burn, ^* the known and established 
cnstf>m of every ])lace, being reasonable." 
(4. Bum^s Eccks. Law, 267.) 

And if the reasonableness of the fee be 
disputed, it may be tried by juVy, whether the 
fee be reasonable. (1 . Satkeld, 3S3.) If this 
be so, then clearly there exists a right tu 
some fee, independent of a particular statute; 
for if there be no right to any fee mt all, why 
refer to a jury to (iecr6e what fee would bo 
reasonable ? JBut the law is still more ex- 
press ou this point. — "•Fees are certain per- 
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quisites allowed to officers in the administra- 
tion of justice, as a recompenee for their Im- 
bor and trouble ; ascertained, either by acts 
of parliament, or by ancient uaage^ wiiictT 
gives them an equal sanction with an act of 
parliament." All such fee^ as have been 
allowed by courts of justice to their officers, 
as a recompenee for their labor and attend- j 
ance, are established fees ; and the parties 
eannot he deprived of them without an act of 
parliament." (Coke^ Lit, 368. Prec, Chan, 
S51. Jacob's Law Did,--'' Fees.") 

I may add, that fees are recoverable, in an 
action of assumpsit, as for work and labor 
performed. The doctr;ne contended for on 
the^ other side is contradicted, in<«o many 
words, by a well settled rule ; viz. tliiU rf an 
office be erected for the public good, though 
no fee is annexed to it, it is a good office ; 
and the party, for the labor and pains which 
he takes in executing it, may maintain a 
quantum meruit, if not as a fee yet as a com- 
pensation, for his trouble. (Moore, 808. Jac, 
" Fees." (A. E.) ^ Hard. 355. Sedk. 333.) 

The universal practice. Sir, has corres- 
ponded with these rules of law. Almost e- 
very officer in the Commonwealth, whose 
compensation consists in fees of office, renders 
services not enumerated in the fee bill, and 
is paid for those services ; and this, through 
no indulgence, or abuse, but with great pro- 
priety and justice. Allow me to mention one 
instance, which may be taken, as a sample 
for many. Some thousands of dollars are 
piid, every year, to the clerks of the several 
Courts of Common Pleas, in this State, for 
certified copies of papers and records re- 
maining in their offices. The fee bill neither 
authorises the taking of any such fee, nor 
limits its amount, nor mentions it, in any 
way* There are other instances, equally 
clear and strong, and they show us that all 
the courts of justice, and all the officers cnn- 
j^ cerned in its administration, have under- 
stood the law, as the Respondent has under- 
stood it ; and that the notion of the learned 
Managers derives as little support from prac- 
tice, as it docs from reason or authority. 
The learned Managers have produced no 
one opinion of any writer, no decision of any 
court, and, as I think, no shadow of reason, 
to sustain .themselves in the extraordinary 
ground which they have taken; ground, I 
admit, essential to be maintained by them, but 
' which the Respondent could devoutly wish 
they had taken someivhat more of pains to 
examine and explore before, on the strength 
of it. they had brought him to this bar. I 
submit it, Sir, to tlie judgment of this court, 
•nd to the judgment of every judge, and e- 
very lawyer, in the land, whether the law be 
not, that officers,, paid by fees, have a right 
to such fees, for services rendered, on the 
general principle of compensation for work 
and labor performed ; ^e amount to be as- 
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certained by the statute, in cases in which the 
statute has made a reguktion ; and, in other 
cases, by analogy to the services, which are 
especially provided fcr, and by a considera- 
tion of what is just and reasonable in the 
case. With all my respect. Sir, for the learn- 
ed Managers, it >\ould be mere affectation^ 
if I were to express myself with any diffi- 
dence on tnis part of the case, or should 
leave the topic with the avowal of any other 
feeling than surprise, that a judge of ihe 
land should be impeached and prosecuted 
upon the foundation of such opinions as have 
in this particular l>een advanced^ 

Befure I proceed further, Sir, I wish to 
take notice of a point, perhaps not entirely 
essential to the case. The Respondent, in 
his answer, has stated, that the jurisdiction 
of judges of probate consists of two parts, 
commonly called the amicable or voluntary 
and the contentions jurisdiction. One of 
the learned Managers has said, that this dis- 
tinction can by no means be allowed, and has 
proceeded to state, if I rightly imderstood 
him, that the voluntary jurisdiction of the 
English ecclesiastical courts has not, in any 
part of it, devolved on, and been granted to, 
the judges of probate here. As it is not per- 
haps material for the present discussion, to 
asceriain precisely what is the true distinction 
between the voluntary and the contentious 
juiisdiction of the ecclesiastical courts, as 
understood in England, I shall content my- 
self with reading a single authority on the 
subject. Dr. Burn (vol. i,p.2Q2) says; — 
" Voluntary jtirisdiction is exercised in mat- 
ters which require no judicial proceeding, as 
in granting probate of wills, letters of admi- 
nistration, sequestration of vacant benefices, 
institution, and such like ; cotitentious juris- 
diction is, where there is an action or judi- 
dicial process, and consisteth in the hearing 
and determining of causes between party and 
party." 

It can be now at once seen, Sir, whether 
any part of the jurisdiction exercised by 
judges of probate in this State, be voluntary, 
within this definition of the distinction be« 
tween voluntary and contentious. 

After these observations; Sir, on the gene- 
ral nature and origin of fees, accruing in 
the probate offices, I shall proceed to a con* 
sideration of the charges contained in thes* 
articles. 

And the first inquiry is, whether any mis* 
conduct or maladministration in office, is 
sufficiently charged, upon the Respondent, 
in any of them. To decide this question, i^ 
is necessary to inquire, what is the law go- 
verning impeachments ; and by what rule 
questions arising in such proceedings are to 
be determined. My learned colleague, who 
has immediately preceded me, has gone very 
extensively into this part of the case. I have 
little to add, aad shall not detain you by re-. 
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petition. I take it, Sir, Chat this is a court ; 
ttiRt ilie Respondent is brought here to be 
tried ; that you are his judges ; and that th« 
ruie of your decision is to be found in the 
constitution and the law. If this be not so, 
my time is misspent in speaking here, and 
yours aUo in listening to me. Upon any lo^ 
pics of expediency, or policy ; upon a ques- 
tion of what oiay be best, upon llie whole ; 
upon a great part of those considerations, 
with wliicli tlie leading Manager opened his 
case, I hav« not one word to say. If this be 
a court, and the Res}>ondent on his trvd be- 
fore it; if he be to be tried, and can only be 
tried for some offence known to the cofuh'iu- 
fton aiid the law ; and if evidence against 
bira can be produced only according to the 
ordinary rules, then, indeed, counsel niay 
possibly be of service to him But if other 
considerations, such as have been plainly 
announced, are to prevail^ and that were 
kiHiwn, counsel cKve no duty to their client 
which could compel them to a totally fruit- 
less effort, fur his defence. I take it fur 
granted, however, Sir, that this court ieels 
itself bound by tiie constitution and the law; 
and I shall therefore proceed to inquire whe- 
ther these articles, or any of them, are sus- 
tained by the cunstitutitm and the law. 

/ 1 take it to be clear, that an impeachment 
is a prosecution for Ike viotaiien of existing 
laws; and that the otfence, in cases of im- 
peachment, must be set forth substantially 
in the same manner as in indictments. — I 
say substaniicUly, for there may be, iii in- 
dictments, certain technical requisitions, 
which are not necessary to be regarded in 
impeachnienis. The constitution has given 
this body the power of trying impeachments, 
^hout defining what an impeachment is, 
and therefore ■ necessarily introducing, with 
die term itself, its usual and received defi- 
nition, and the character and incidents which 
belong to it. An impeachment, it is well 
known, is a judicial proceeding. It is a 
trial, and conviction in that trial is to be 
followed by forfeiture and punishment. 
Hence, the authorities iiwtruct us, that the 
rules of proceeding are substantially the same 
as prevail in other criminal proceedings. 
(2. ffooddeson, 611. 4. B/. Comm. S59. 1. H. 
P. C. 150. 1. ChiUy's Criminal Law, 169.) 
There is, on this occasion, no manner of dis- 
sreHon in this court, any more than there is, 
in other cases, in a judge or a juror. It is all 
a question of law ana evidence. Nor is 
tiiere, in regard to evidence^ any more lati- 
tude, than on trials for^ murder, or any other 
crime, in the courts of law. Rules of evi- 
dence are rules of law, and their observance 
•n this occasion can no niore be dispensed 
with than any other rule of law. Whatever 
aiay be imagined to the contrary, it will 
commonly be found, that a disregard of the 
•rdinary rtiles of evidence, is but the harbin- 
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ger of injustice. Tribunals which do not 
regard those rules, seldom regard any other ; 
and those who think they may make fre« 
with what the law has ordained respecting 
evidence, generally find an apology for mak- 
ing free also with what it has ordained re- 
specting other things. They who admit or 
reject evidence, according to no other rui« 
than their own good pleasure, generally de- 
cide every thing else by the same rule. 

This being, then, a judicial proceeding, 
the first requisite is, that the Respondent's 
offence, should he fully and plainly, stib^ 
stantiallyand formaUy described to him. 
This is the expiess requii»ition of the consti* 
tution. Whatever is necessary to be proved, 
must be alleged ; and it must be alleged 
with ordinary and reasonable certainly. I 
have already said, that there may be neces- 
sary in indictments, certain technical nice- 
ties, which are not necessary in cases of im- 
peachments. There are, for example, cer- 
tain things necessary to be stated, in strict- 
ness, in indictments, which, nevertheless, 'it 
is not necessary to prove precisely as stated. 
An indictment must set forth, among diher 
things, for insia^ice, the particular day wheu 
the offence is alleged to have been commit- 
ted ; but it need not be proved to have been 
committed on that particular day. It has 
) be(en holden, in the case of an impeacb- 
i ment, that it is sufficient to state tlie com- 
mission of the offence to have been on or 
I about a particular day. Such was the de- 
{cision, in Lord Winion's case ; as may be 
seen in 4th UatseWs Precedents, £97. In 
that case, the respondent, being convicted, 
! made a motion to arrest the judgment, on 
j the ground that '* the impeachment %vas in- 
; snfScient, for that the time of committing 
I the high treason is not therein laid with suf- 
ficitnt certainty?^ The principal facts chaig- 
ed in that cabe were l.iid to te committed 
*' on or about the months of September, Oda- 
ber, or JS/hvember last ;^^ and ihe taking of 
Preston, and the battle there, which area- 
mong the acts of treason, were laid to be done 
''about the dth, lOth, llth, iWi, or I3th of 
^ovtmber last.*^ 

A question was put to the judges, " whetb- 
er m indictments for treason or felony it 
be necessary to allege some certain day up- 
on which the fact is supposed to be commit- 
ted ; or, if it be onl; alleged in an indict* 
ment that the crime was committed on or 
about a certain day, whether that woiild be 
sufficient." And the judges answered, that 
it is necessary that there be a certain day 
laid in the indictment, and that to allege 
that ihe fact was committed on or about a 
certain day would not be sufficient. The 
judges were next asked, whether, if a cer- 
tain day be alleged, in an indictment, it be 
necessary, on the trial, to prove the fact to 
be cooimitted m tltmt day ,* aod they a»* 
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ft weced, that it is not necessary. And tliere- 
upon tlie lordA resolved, that the impeach- 
ipent was sufficiently certain in point of time. 
This case furnishes a good illustration of 
the rule, which I think is reasonable and 
well founded, that whatever is to be proved 
must be stated, and that no more need be 
stated. 

In the next place, the matter of the 
charge must be the breach of some known 
and standmg law ; the violation of some 
positive duty. If our constitutions of gov- 
ernment have not secured this, they have 
done very little indeed for tiie security of 
civil liberty. " There are two points,'* said 
a distinguished statesman, "on which the 
whole of the liberty of every individual de- 
pends ; one, the trial by jury ; the other, a 
maxim, arising out of the elements of jus- 
tice itself^ that no man shall, under any pre- 
tence whatever, be tried upon any thing but 
a known law.'* These two great points our 
constitutions have endeavored to establish ; 
and the constitution of this Commonwealth 
in particular, has provisions on this subject, 
as full and ample as can be expressed in the 
language in which that constitution is writ- 
ten. 

Allow me then. Sir, on these rules 
and principles to inquire into the legal suffi- 
cieney of the.charges contained in the first 
article. 

And first, as to the illegality of the time 
or place of holding the court, I beg to know 
what there is stated, in the article, to show 
ihaJt iUegaUty f What fact is alleged, on 
which the iVfanagers now rely ? J^ot one, — 
Illegality itself is not a fact, but an infer- 
ence of law, drawn by the Managers, on 
facts known or supposed by them, but not 
stated in the charge, nor until the present 
moment made known to any body else. 
We hear them now contending, that these 
courts were illegal for the following reasons, 
which they say are true, as/ad«, viz : 

1. That the register was absent ; 

S. That the register had no notice to he 
present ; 

3. That parties had not notice to fafe pres-* 

•Qt. 

Now, not one of these is stated in the ar" 
tide. No one fact or circumstance, now re- 
lied ot) as making a case against the defend-* 
ant, is stated in the charge. Was he not en- 
titled to know, I beg to ask, what was to be 
proved against him ? If it was to be con- 
tended that persons were absent from those 
courts who ought to have been present, or 
that parties had no notice, who were en- 
titled to receive notice, ought not the Resr 
pondent to be informed, that he might en- 
counter evidence by evidence, and be pre- 
pared to disprove, what would be attempted 
!• be proved ? . 

21 
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This chaise. Sir, I maintain is wholly and 
entirely insufficient. It is a mere nullity. If 
it were an indictment in the courts of law^ 
it would be quashed, not for want of formal- 
ity, or technical accuracy, but for want of* 
substance in the charge. I venture to say 
there is not a court in the country, from the 
hi^host to the lowest, in which such a charge 
would be thought sufficient to warrant a 
judgment. 

The next charge in this articfe is for re- 
ceiving illegal fees for services performed* 
I contend that this also is suhslantially de- 
fective, in not setting out what sum in cer- 
tatHj the Defendant has received a^ illegal 
fees. It is material to his defencief diat lie 
should be informed, more particularly than 
he here is, of the charge against him. If it 
be merely stated that for divers services res- 
pecting one administration, he received a 
certain sum, and for divers others^ respect-' 
ing anotherj another certain sum, and that 
these sums were too large, (which is the 
form of accusation adopted^n this case) he 
cannot know for what service, or on what 
particular item, he is charged with having 
received illegal fees. The legal and the il- 
legal are mixed up together, and he is only 
told that in the aggregate he has received 
too much. In some of these cases, there is 
a number of items, or particulars, in which 
fees are charged and received ; but in the 
articles these items or particulars are not 
stated, and he is left to conjecture, out of 
teu,or it may be twenty, particular cases, 
which one it is, that the proof is expected to 
apply to. 

My colleague has referred to the cases, in 
which it has been adjudged, that in prosecu- 
tions against officers for the alleged taking 
of illegal fees, this general manner of state- 
ment is insufficient. It is somewhat remark- 
able, that aticient acts of Parliament should 
have been passed expressly for the purpose 
of protecting officers, exercising jurisdiction 
over wills and administration, against prose- 
cutions in this form ; which were justly 
deemed oppressive. The st. 25,Ed. S, cap. 
9, after reciting, " that the king's justices do 
take indictments of ordinaries, and of their 
officers, of extortion, or oppressions, and 
impeach them, without putting in certain, 
wherein, or whereof, or in what manner 
they have done extortion ;" — proceeds to 
enact, " That his justices shall not from 
henceforth impeach the ordinaries, nor their 
officers, because of such indictments of gen- 
eral extortions or oppressions, unless they 
say, and put ifi Certain, in what thin^, and 
of what, and in what manner the said ordi- 
naries or tljeir officers have done extor- 
tions or oppressions." 

The charge in this case, ought to have 
stated the offensive act) for which the fee 
was taken ; and the awount of the fee re- 
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ceived. The Court could then see wheth- 
er it were illegal. Whereas the article, af- 
ter reciting certain services performed by 
the Respondent, some of which are men- 
tioned in the fee-bill, and others are not, al- 
leges that for the business aforesaid the 
Respondent demanded and received other 
and greater fees than are by law allowed. 
Does this mean, that he received excessive 
fees for every service, or was the whole ex- 
cess charged on one service ? Was the 
excess taken on those particular services, for 
which a specific fee is given by ttie statute, 
or was it taken for those services not men- 
tioned in the fee bill at all ? But further ; 
the article proceeds to state, that afterwards 
during and upon the settlement of said es- 
tate, the Respondent did demand and receive 
divers sums, as fees of office, other and 
greater than are by law allowed,; trt/^ouf 
stating at all whai services were rendered, 
for which these fees were taken ! It is simply 
a general allegation, that the Respondent re- 
ceived from an administrator, in the settle- 
ment; of an estate, excessive fees; without 
staling, ih any manner whatever, what the 
excess was, or even what services were per- 
formed. I beg leave to ask, Sir, of the 
learned Managers, whether they will, as 
lawyers, express an opinion before this 
Court, that this mode of accusation is suffi- 
cient ? Do they find any precedent for it, 
or any principle to warrant it? If they 
mean to say, that proceedings, in cases of 
impeachment, are not subject to rule ; that 
the general principles applicable to other 
criminal proceedings do not apply ; this is 
an intelligible, though it may be an alarming 
course of argument. If, on the other hand, 
they admit, that a prosecution by impeach- 
ment is to be governed by the general rules 
applicable to other criminal prosecutions ; 
that the constitution is to control it; and 
that it is a judicial proceeding; and, if they 
recur, as they have already frequently done, 
to the law relative' to indictments, for doc- 
trine* and maxims applicable to this pro- 
seeding ; I again ask them, and I hope in 
their reply they will not evade an answer, 
will they, as lawyers, before a tribunal con- 
stimted as this, say, that in their opinion, 
this mode of charging the Respondent is con- 
stitutional and legal? Standing in the si- 
tuation they do, and before such a court, will 
they say, that, in their opinion, the Respon- 
dent is not, constitutionally and legally, en- 
titled to require a more particular statement 
of his supposed offences? I think, Sir, that 
candor and justice to the Respondent re- 
quire, that the learned Managers should ex- 
press, on this occasion, such opinions on 
matters of law^ as they would be willing, as 
lawyers, here and elsewhere to avow and 
defend. I must therefore, even yet again, 
•Htreat them to say, in the course of their 
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reply, whether they maintain that this tfiod« 
of allegation would be sufficient in an in- 
dictment ; and if not, whether they main- 
tain, that in an impeachment, it is less ne- 
cessary that thei Defendant be Informed of 
the fads intended to be proved against him^ 
than it is in an indictment. The learned 
Managers may possibly answer me, that it li 
their business only to argue these questions^ 
and the business of the Court to decide 
them. I cannot think however, that they 
will be satisfied with such a reply. Under 
the circumstances in which he is placed, the 
Respondent thinks that the very respectable 
gentlemen who prosecute him, in behalf of 
the House of Representatives, owe a sort of 
duty, even to him. It is far from his wish, 
however, to interfere with their own sense of 
their own duty. They must judge for them- 
selves, on what grounds they ask his convic- 
tion from this Court. Yet he has a right to 
ask — and he does most earnestly ask, and 
would repeatedly and again and again, ask, 
that they will state those grounds plainly 
and distinctly. For he trusts, that if there 
be a responsibility, even beyond the im. 
mediate occasion, for opinions and senti- 
ments here advanced, they must be entirely 
willing, as professional men, to meet that re- 
sponsibility. 

I now submit to this Court, whether the 
supposed offences of taking illegal fees, as 
charged in this article, are set forth legally 
and sufficiently ; either by the common rules 
of proceedings in criminal cases, or accord- 
ing to the constitution of the State, 

As to the manner of stating the offence in 
this article — 'I mean the allegation that the 
Respondent refused to give, on request, ah 
accouht of items of fees received, it appears 
to me to be substantially right, and I have no 
remarks to make upon it. The question 
upon that will be. whether the fact is proved. 

All the objections which have been made 
to the first article, apply equally to the sec- 
ond ; with this further observation, that for 
the services mentioned in this article the 
fee bill makes no provision at all. The 
same objections apply also to the third, 
fourth, and fifth articles. 

It seems to us. Sir, that all these charges 
for receiving illegal fees, without setting out, 
in particular, what service was done, and 
what was the amount of excess, are insuffi- 
cient to be the foundation of a judgment 
agjainst the Respondent. And especially 
all the articles, in which he is charged with re- 
ceiving fees for services not specified in the 
•fee bill ; it being not stated, wliathe would be 
properly entitled to in such cases, by usage, 
and the practice of the courts, and there be- 
ing no allegation that the sum received was 
an unreasonable compensation for the ser- 
vices performed. In this respect the articles 
considephat to be settled by positive law, 
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whicJj is not so settled. The second article, 
foi c-xdi'spie, alleges that^the Respondent 
demanded and received, for certain letters 
of guardianship granted by him over per- 
sons non compotes mentis " other and greed' 
^fees than are hy lay) allowed therefor," — 
This supposes, then, that seme fees are al- 
lowed by law therefor ; yet, this is the very 
case in which it has been contended by the 
Managers that no fee whatever was due ; 
there being none mentioned in the fee bill. 
Between the words of the article, and the 
tenor of the argument, there appears to nie 
to be no small hostility. Both cannot be 
ri^ht. They cannot stand together. There 
should be either a new argument to support 
the article, or a' new article to meet the ar- 
gument. 

Having mkde these observations on the 
IfiSM sufficiency of all the articles which 
-charge the Respondent with holding unlaw- 
ful Courts, and demanding and receiving un- 
lawful fees, before proceeding to those which 
advance charges of a d liferent nature against 
him, allow me to advert to the evidence which 
has been given, on these five first articles re- 
spectively ; and to consider wliatunlawful act 
hasbeea proved against the Respondent in 
relation to the matters contained in them. 

In the first place, it is proved, that the 
Hespondent held a special Probate Court at 
Groton, October 14, 1816 ; and at such 
court granted letters of administration to 
one Tarbell. This court the register did 
Dot attend. With respect to parties con- 
cerned in the business then and there to be 
transacted, they all had notice, as far as ap- 
pears ; and no one has ever been heard to 
complain on that account. 

It has now been contended, Sir, by the 
learned Managers, that this court was hold- 
en nulawfully, because not holden at a time 
previously fixed by law. They maintain 
tti^t judges of probate tan exercise no juris- 
diction, except at certain /en/u, whef^ their 
court is to be holden. 

On the contrary the Respondent has sup- 
posed, and has acted on the supposition, 
that he might lawfully hold his court, for vhe 
transaction of ordinary business, at such 
time and place as he might think proper ; 
giving due and proper notice to all parties 
concerned. He supposes he might so have 
done, independently of ihe provisions of 
' any statute ; and he supposes, moreover, lliai 
he was authorised so to do, by the express 
provision of the statute of 1806. 

The first inquiry, then, is, whether the 
probate courts, in this Conmionwcalth, he 
not courts which may be considered as al- 
ways open ; and authorised, at all times, to 
receive applications, and transact business; 
upon due notice to all parties ; or whether 
on the contrary their jurisdiction can only be 
•xercised, in tertni or at such stated periods 
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and times as may be fixed by law. It is 
true, that the common law courts have usu- 
ally fixed terms, and can exercise their pow- 
ers only during the continuance of these 
terms. In England, the termination as well 
as the beginning of the term is fixed by 
law. Withus, tne first day only is fixed, 
and the courts, having commeneed on the 
day fixed by law, hold on as long as the con* 
venience of the occasion requires. 

In early ages the whole year was one con- 
tinued term. After the introduction of 
Christianity among the Western nations of 
Europe, the governments ordained that their 
courts should be always open, for the admin- 
istration of juslice ; for the phrpose, among 
other things of showing their disapprobation, 
of the heathen governments, by whom the 
dies fasti et nefasti were carefully, and as 
they thought, superstitiously regarded. In 
the course of time, however, the church in- 
terfered ; and prevailed to rescue certain 
seasons of the year, which it deemed holy 
time, such as Christmas and Easter, kc. 
from the agitations of forensic discussion. 
The necessities of rural labor afterwards 
added the harvest months to the number of 
the vacations. The vacations, were thus 
carried odt of the year, and what was left 
was term. Thus, even with regard to th» 
common law courts, the provisions respect- 
ing terms were made, not so much for creat- 
ing terms as creating vacations. And foe 
this reason it probably is, that as well ihe ter- 
mination as the commencement of the 
term should be established hy law. 

In respect to the spiritual courts, no such 
positive regulations, as far as I can learn, ap- 
pctfl- to have been made. Their jurisdic^ 
lion is one which seems necessarily to re- 
quire more or less of occasional as 
well as stated exercise. The bishop's juris* 
I diction, over wills and administrations, was 
not local, but personal. Hence he might 
exercise it, not only when he pleased, but 
wherehjs pleased ; vviihinthe limitsofhisdio- 
cesc, or without. lie might grant letters of 
administration, for instance, while without 
the local limits over which his jurisdiction 
extends, because it is a personal authority 
which the law appoints him to exercise. 
" The power of granting probates is not lo- 
cal, but is annexed to the persein of the arch- 
bishop, or bishop ; and tiierefore a bishop, 
or the commissary of a bishop, while absent 
Ifrom his dio^'ese, may '^nwn probate of wills, 
'respecting properly uitliiu ilie same ; or if 
an archbishop, or Ijishop, of a province or 
see in Ireland liappens to be in England, h% 

to effects 
Wer, 66. 
4. Burn, SaS.j 

Notwithstanding this, however, the canons 
ordain, that the ordinaries shall appoint 
proper places and limes, f«jr the keeping of 
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may grant probate of wills relative t< 
wiihin his province or^diocese." (To 
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their courts ; such a& shall be convenient 
for those who are to make their appearance 
there ; this is for the benefit of suitors. 
The object is tha't there may be some cer- 
tain times, and places, when and where 
persons having business to be transacted may 
ex^ject to find the judge ; and it by no 
means necessarily takes away the power of 
transacting business at other times and pla- 
ces. The ordaining of such a rule plainly 
shews, that before it was made, these judges 
held their courts when and where they 
pleased, and only when and where they 
pleased. 

If ve recur again to the history of this 
Commonwealth, we shall find, that what ne- 
cessity or convenience had established in 
England, the same necessity Or convenience 
soon established here. 

By the colony charter, no provision was 
made for a court fur I he prubate uf wills and 
granting administrations. In 1639 it was 
ordained, that there should be records kept, 
of all wills, administrations, and invento- 
ries. (Jin. Ch, 43.^ — In 1649 an act was 
passed requiring wills to be proved at the 
county court, which should next be after thir- 
ty days from the death of the party ; and 
thai administration should be there taken, 
&tc. (Ibid, 204.; 

These county court^wcre courts of com- 
mon, law jurisdiction, abd were holden at 
stated leims. But experience seems soon 
to have shown, that from the nature of pro- 
bate jurisdiction, its «xereise could not be 
conveniently confined to stated terms ; for 
in 165£, an act was passed, authorising two 
magistrates, with the recorder of iht county 
court y to aUow and approve of tailis, and 
gi'ant administrations ; the clerk to cause 
the will or ckdministration to be recorded. 
(Ibid. 204J The reason of passing this act 
is obvious. The county court consisted of 
many magistrates. They assen)bled to form 
a court, only at stated terms. On this court 
the law had conferred the powers o^ pro- 
bate of wills and granting administrations ; 
and like other business it could of course 
only bs transacted at stated terhas. This 
was found to be an inconvenience, and the 
law which I have cited was passed to reme- 
dy it. So that instead of confining the ex- 
ercise of the jurisdiction of these courts to stat- 
ed terms, we fiiTdthe luw hasdoneexactly the 
contrary. Not only the analogy which they 
bear with other courts of similiir jurisdiction, 
but our own history, and the early enactments 
of the colonial legislature all conspire to re- 
fute the notions which have been advanced — 
I cannot but think some^vhat incautiouslyad- 
vanced — on this occasion. 

The provisions of the constitution, requir- 
ing judges of probate to hold their courts on 
certain fixed days, is perd'clly and striclly 
consistent nevertheless, with tl)« occasional 



exercise of their powers at other times. 
The law has had two objects, in this respect ; 
distinct, indeed, but consistent. One is that 
there should be certain fixed days, when it 
should be the duty of the judges to attend 
to the business of their ofi[ices, and the ap- 
I plicutions of suitors ; the other, that they 
might, when occasion required, perform such 
duties, and attend to such applications on 
other days. The learned Managers seem to 
have regarded these provisions of law as re- 
pugnant, whereas they appear to us to con- 
sist perfectly well together. 

If it were possible, Sir, that we were still 
mistaken in all this, there is yet the provis- 
ion of the special law of 1806, which would 
; seem to put an end to this part of the case. 
This statute has been already stated; its 
terms are express, and its object plain be- 
yond all doubt or ambiguity. Not only 
does this act, of itself, afford the most com- 
i plete justification to the Respondent in this 
! case, but it proves also, either that the Lf€g- 
; islature or the learned Managers have mis- 
i understood the requisition of the constitution 
j in regard to fixed days for holding probate 
I courts. My colleagues have put this part 
I of the argument beyond the power of any 
i answer. I leave it where they left it. 

With respect to notice to parties, I have 
already said that ii is not at all proved,or pre- 
{ tended to be proved, that there was any 
I person entitled to notice, who did not receive 
it. It would be absurd and preposterous 
I now to call on the Respondent to give posi- 
! tive proof of notice to all persons concerned. 
! As it was his duty to give such notice, it is 
I to be presumed he did give it, until the con- 
; trary appear. Besides, as no omission to 
■ give notice is stated in the article, as a fact 
! rendering the court illegal, how is he ex- 
; pected to come here prepared to prove no- 
tice? 

I have little to add, Sir, to what my learn- 
ed colleague who immediately preceded me 
has said respecting the necessity of the 
register's attending these special courts. — 
One of the learned Managers, if I mistake 
not, (Mr. Shaw) has said, that the statute of 
1806, which requires notice to parties, re- 
quires notice also to the register. I sec no 
sort of reason for such a construction of the 
act. The words are, that the judge may ap- 
point such times and placed for holding his 
court as he shnil deem expedient, giving pub- 
lic notice thereof, or notifying all concern- 
ed, and has no relation to the officers of the 
court. Neither the. register,' nor the crier, 
nor the door keeper, is, I should imagine, 
within this province ; and yet I suppose one 
to be as much within it as the other. 

The presence of the register cannot be es- 
sential to the existence of the court, any 
more than the presence of the clerk is es-» 
> sential to the existence of any other court. 



TRIAL OF JUDGE PRESX^OXT. 



169 



Uke other courts, the court of probate has 
its clerk, called a register, but he is no more 
part of the court, than the clerk of the 
Supreme judicial Court is a component 
part of that court. 

No provision appears to have been made 
by the Province laws for the appointment of 
a register. The ordinary having the whole 
ppwer over the subject of the probate of 
wills and granting administrations, might ai- 
loW a clerk or register to his surrogate, or 
not, at his pleasure. It was necessary of 
course that records should be kept, but this 
might be done by the judge himself, as some 
other magistrates keep their own records. 
There are certain statutes which speak of 
the register's office, but which seem only to 
mean the |i/acc w here the records are kept. 
They contain no provision for the appoint- 
mt nt of such an officer, nor any description 
ofhisduties:(4. W.andM. ch. a.) It ap- 
pears, as I am informed, by the Suffolk pro- 
bate records, that a register was appointed 
by the governor, by virtue of his power as 
Supreme Ordinary, immediately after the 
issuing of the Provincial charter. The first 
provision made by law for this officer, if I 
mistake not, is contained in* the statute of 
1784 ; (vol. 1. page 15&) and the duties of 
the officer are well described 'in that act. 
He is to be the register of wills and letters 
of administration, ajid to be keeper of the 
records. His signature or assent is necessa- 
ry to the validity of no act whatever. He is 
«o record official paper^, and to keep the 
records and documents which belong to the 
ofiSce. 

It is quite manifest," from the laws made 
under the charter, as well as those enacted 
iince the adoption of the present gov.ern- 
ment, that the presence of the register has 
not been essential to the existence of a le- 
gal probate court — the proof of this is, that 
certain acts or things, by these statutes, maj? 
be done by the judge without the register. 
By 6 of Geo. 1. ch. 3. it is provided, that 
persons to take an inventory of one deceas- 
ed, shall be appointed and sworn by the 
Judge of Probate, if the estate he in the town 
where Jie dwells, or within ten miles thereof; 
otherwise by a justice of the peace. (P. L. 
222) By 4. Geo. 2. ch. 3. appraisers are to 
be sworn by the judge, if the estate be within 
ten miles of his dwelling house. (lb. 286.) 

By the act of March 1784, when a minor 
lives more than ten miles from the Judge^s 
dwelling house, his choice may be certified 
to the judge by a justice of the peace. 

These several laws plainly contemplate 
the performance of certain acts by the 
judge, not at probata courts holden at stated 
limes, and without the presence or assistance 
of the register^ 

And now, Sir, I have finally to remark, on 
l^ifi subject of holding thjese 0^ iecial courtS; 



the Respondent is proved to have followed 
the practice which he found established in 
the office when he was appointed to it. 
The existence of this practice is proved, be- 
yond all doubt or controversy, by the evi- 
dence of Dr. Prescott. 

As to the holding of special courts, there- 
fore, the Defendant rests his justification, on 
what he conceives to be the general princi- 
ple of law, on the express provision of the 
statute, and the usage, which has been prov- 
ed to exist before and at the time when h^ 
came into the office. 

At half past one o'clock the Court was 
adjourned to half past three in the after- 
noon; 

AFTERNOON. 

Afterdhe usual messages between the two 
Houses, Mr. WEBSTER resumed his ar- 
gument at 45 minutes past 5 o'clock. 

The charge, Mr. President, in the first ar- 
ticle, for taking illegal fees, has been fully 
considered by other counsel. I need nt>t de- 
tain the Court by further comment. It is 
true, that for what is called a set of adminis- 
tration papers, the Respondent received in 
this case five dollars fifty eight cents. It is 
true also, that for the same business, done ^ 
at a stated court, the fees wquld have been 
but three dollars and sixty cents. The rea- 
son for this difference is fully stated in the 
Defendant's answer. But it is also truei 
that the usual sum at stated courts, viz. 
three dollars and sixty cents, is made up by 
the insertion of fees for sundry services not 
specified in the fee-bill. Indeed, the learned 
Managers have not, as has heen so often 
before observed, even yet told us what would 
have been the precise amount of legal fees 
in this case. Thej appear to be marvel- 
lously shy of figures. If the Court adopt 
the opinion of the learned Managers, that 
no fftes are due, where none are specially 
provided, and that for receiving fees in 
such cases an officer is impeachable, then 
there is no doubt that the Respondent mziy 
be impeached and convicted, for his conduct 
in regard to every administratioti ivhich he 
has granted for fifteen years ; and there is 
as little doubt, that on that ground any judge 
of probate in the Commonwealth is im- 
peathable ; as must be well known to every 
member of this Court, whether they suffer 
it to be proved here or not. 

It is utterly impossible to know, by this 
article itself, in what it was intended to 
charge the Respondent with having receiv- 
ed illegal fees. — Was it for the order of no- 
tice ? — But the statute allows no fee for that. 
Was it for granting administration ? — But 
it is not stated whether it was a litigated 
case or not, and therefore it cannot bft 
known what he might lawfully receive. 
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It is not denter], however, that every paper ^ probate office, and to pay for them, together 
cecutc d by the judge, in this case, and ev- with the other expenses. This being the 



execute 

ery set ^ice performed by him, was proper 
and necessar/ ^or the occasion. Even thi« 
learned Managers have not contended that 
any thing ould be dispensed with. If, 
therefore, the amount had not exceeded the 
usual ^um, it \ 'uld seem past all controvef- 
sy,(hat the Respondent,stood justified, if he 
is right in the general grounds which have 
been assumed. The question then is, as to 
the right to the additional two dollars. 
And this, I apprehend, stands on precisely 
the same ground, as his right to fees for ser- 
vices not set down in the (ee biJl, viz ; on 
the ground of a quantum meruitf or reason- 
able compensation for labor performed. 

• This s))ecial court was Ijiolden expressly for 
the benefit of Tarbel, and at his instance 
and request. He is charged only with the 
necessary and unavoidable expenses of 
the court \ expenses which must be borne, 
either by the judge himself, or the party for 
whose benefit they were incurred. It was 
not so much an extraordiary compensation 
to the judge, but a reimbursement of ex- 
penses actually incurred by him. Here 
again he is found only to have followed the 
established practice of the office. He has 
done no more than his predecessor had done. 
It is clearly proved, that that predecessor 
did habitually hold these special courts on 
request, and that tiie necessary expenses of 
proceeding therein before him did exceed 
those of similar proceedings at the stated 
courts. There can be no complaint, in this 
case, of the aTnounU If he had a right to 
receive any thing, H must be conceded he 
did not receive too much. A practice of 
this sort may lead to inconvenience ; possi- 
bly to abuse ; but it did not originate with 
the Respondent, nor does it appear that 
abuse has followed it, in his hands. If he 
were authorized to hold these special courts, 
and if they were necessarily attended with 
some augmentation of expense, it would 
seem' perfectly reasonable that those for 
whom the expense was ineurred should de- 
fray it. Tlie books teach us, that " an offi- 
cer who takes a reward, which has been 

'usual in certain cases, for the more diligent 
or expeditious performance of his duty, 
cannot be said to. be guilty of extortion ; 
for otherwise it would be impossible, in ma- ' 
nv cases, to have the law executed with suc- 
cess." (Bao. Mr. ^* Extortion:') These 
sums were paid voluntarily. The Respon- 
dent in no proper sense demanded them, — 
He did not refuse to do his official duty till 
they were paid. So of those sums paid for 
services not mentioned. in the fee bill. Sev- 
eral of these things might have been done 
by the party himself, or his counsel ; such 
as drawing petition, bond, &c. Yet it was 
usual to have those papers prepared at the 



being 
usual course of things, and the party com- 
I plj^ing with it, without objection, and pay- 
^ ing voluntarily^ there can be no reason, I 
think, to call it extortion. When the party 
applied, in this case, for administration pa- 
pers, he must be supposed to have applied 
for what was t»ua/. He received what ev- 
ery body else had received for fifteen years, 
and he paid for what he received at the 
customary rates, without objection. It 
onght to be considered therefore as a volun- 
tary payment. 

This differs this ease altogether from that 
cited from Coke. There the party refused 
to do an official act, till an illegal sum was 
paid. It was an act whidi the party had a 
right to have performed — to have it then 
performcd'^and to have it performed for a 
stated fee — refusing to do his duty, iu thit 
respect, till other Vees were paid, the officer 
doubtless was guilty of extortion. But in 
this case the money wa^ paid voluntarily 
for services rendered voluntarily. Most of 
the services were not, strictly speak mg, of- 
ficial services. As before observed, the peti- 
tion, bond, &CC'. might have been prepared 
elsewhere, if the party had so chosen. If 
he had so choseui and had produced those 
papers, regularly prepared and executed, 
and the judge had then refused him a grant 
of administration, until he had, neverthe- 
less, puichased a set of .these papers out of 
the probate office, then this case would have 
resembled the one quoted. As the facts are, 
I thiirik there is no resemblance. 

I have, thus far, endeavored to shew that 
the Respondent's conduct, in relation to 
fees, was Ugal. If we have failed in this, 
the next question is, whether his conduct be > 
so clearly illegal, as to satisfy the Court that 
it must have proceeded from corrupt mo- 
tives. And it is to this part of our cases, 
that we supposed the evidence of what had 
been usual in other courts, and thought to 
be legal by other judges would be strictly 
applicable and highly important. 

It was certainly our belief, that as the 
Respondent is accused of receiving illegal 
and excessive fees, in cases where fees are 
not limited by any positive law, the usage and 
practice of other judges, in similar cases, 
known to the whole Commonwealth, and 
continued for many years would be evidence 
on which the Respondent might rely to re- 
but the accusation of intentional wrong. — 
We have shewn to this tribunal, that in an 
indict menton this same statute, in the Su- 
preme Judicial Court, evidence of this sort 
was admitted, and the defendant acquitted 
on the strength of it. We had supposed it 
a plain dictate of common sense, that where 
a judge was accused of acting contrary to 
law, he might shew, if he could, that he 
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actej honestly, though mistakenly, and, Hx 
this end,* he might shew that ether judges 
had understood the law in the same way as 
he had understood it. And if he were 
able to shew, not only that one judge, but 
many, and indeed, all judges had uniformly 
understood the law as he himself had, it 
would amount to a full defence. The 
learned Managers have opposed the intro- 
duction of this evidence ; and have prevail- 
ed on this Court to reject it. Setting out 
with the proposition, that, by law, the Res- 
pondent could receive no fees, where none 
are expressly provided by statute, they have 
followed up this doctrine to the conclusion, 
that if fees have been taken in any such 
case by the Respondent, he must be con- 
victed, although he should be able to shew, 
as he is able to shew, that every court, and 
every judge in the State' has supposed the 
law to be otherwise, tiiun the Managers now 
assert it, and have uniformly acted upon 
that sopposition. I am not, Sir, about to 
enter into another discussion, on this point. 
I am persuaded it would be fruitless. The 
questions which we proposed to put to the 
witnesses are in writing, and therefore can- 
not easily be misrepresented. The Court 
has, on the objection of the Managers, over- 
ruled these questions, and shut out the evi- 
dence. As a matter decided in the cause, 
and for the purposes of the cause, we must, 
of course, submit>to the decision* Still the 
question recurs, if the known usage and 
practice of the courts, offered no rule or 
guide, by which the Respondent was to di- 
rect his conduct, in relation to fees for ser- 
vices not enumerated in the fee bill — what 
rule was to direct him ? What is the law, 
which he has broken ? We ask for the 
rule, which ought to have governed his 
conduct, and has not governed it ; we re- 
ceive for answer nothing intelligible but this, 
that where the statute has not expressly 
given fees, no fees are due, and it is illegal 
and impeachable t» receive them. If the 
Court should be of that opinion, a case is 
made out against the Respondent. If it 
should not be of that opinion, as we trust it 
will not, then we submit that no case has 
been made out against him, on this charge. 

As to the charge of having refused to give 
TTarbellan account of items or particulars of 
the fees demanded, it is enough to say the 
charge is not proved. On his cross examin- 
ation the witness would not state that he 
asked for items or particulars. He appears 
simply to have wished a general voucher, to 
show what sums he had paid for expenses in 
the probate office, and to have been told that 
such voucher was not necessary, as the sums 
would be of course allowed in his account. 

I m>w ask, Sir, where is the proof of cor- 
ruptum, in relation to any of the matters 
charged in this firgt aitiqle ? Where is the 



I moral turpitude, which alone ought to sub- 
ject the Respondent to punishment ? Is 
there any thing in the case which looks like 
injustice or oppression ? As to the special 
courts, holdeu for the convenience of th»^ 
party, no injury arose from them to any 
body. The witness himself says they were 
a great accommodation to him, and saved 
the estate much money. One learned 
Manager has said these courts may lead to 
inconvenience and abuse. He has taxed 
his ingenuity to conjecture, rather than to 
show, what possible evils might hereafter 
arise from them. Yet he does this with the 
statute open before him, which expressly 
authorizes these courts, and the repeal of 
which would seem to be the proper remedy 
to relieve him from his apprehensions. 

On the whole Sir, I trust that the Res« 
pondent has been able to give a satisfactory 
answer to every thing contained in the first 
article. That he is not only not legally 
proved to be guilty, but that his conduct 
' was in all respects unblameable and inotfen- 
• sive ;— ^and that he will go from this cause, 
not only acquitted of the charges in the ar- 
ticle, but also, without having suffered, in 
his reputation, fronvthe investigation which 
it has occasioned. 

At a quarter before 7 o*clock, Mr. Web- 
ster gave way to a motion for an adjourn- 
ment, and the Court was adjourned to d 
o'clock tomorrow morning. 



SENATE. 

WEDNESDAY, APRIL ^5. 

COURT OF" IMPEACHMENT. 

After the usual messages between the 
two Houses, the Court was opened, and at 
10 minutes past 9 o'clock Mr. WEBSTER 
resumed fats argument. 

Mr. President, the remarks which have 
been made on the first article, are generally 
applicable to the four succeeding, and ren- 
der it unnecessary to comment on those ar- 
ticles, separately and particularly. 

The sixth article turns out to be so little 
supported by any proof, that I do not deem 
it necessary to add to what has been said 
upon it. The testimony of Dr. Prescott, 
and the date of the letter produced set this 
long forgotten occurrence in its true light. 

The seventh article appears to me to be 
a mere nullity. It charges no official mis- 
conduct whatever. The learned Managers^ 
I suppose, are of the same opinion, other- 
wise they would have been content with our 
admission of the article, as it stands, and 
not have contended so ardently, for the 
privilege of proving what was not stated. I 
have found myself. Sir, more than once 
mistaken, in the course of this trial, but have 
not felt more sensible, at my own mistakes, 
on any occasion, than when I found myself 
wrong in supposing that neither the learned 
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ManagerSi nor any other ktwyers, could be I 
found to contend, that in a crlmuial case 
more could be proved against a defendant, 
than had been stated ; and that it was not 
enough for such defendant to admit the truth 
of the facts in the written allegation against 
biini precisely as they stood, and to demand 
the judgment of the court thereon. The 
constitution says that every man's offence 
shall be fully mnd plainly, giLbstantially and 
formcdly described and set forth. The 
learned Managers seem so to construe this 
provision, as that, nevertheless, if facts be 
not alleged which shew any offence at all 
to have been committed, still other facts 
may be f«und, under the words unlawfully 
and corruptly, which shall amount to an of- 
fence. A commentary this, Sir, on the con- 
stitution of the Commonwealth, of which 
I imagine the profession generally will not 
be emulous of dividing the credit with the 
Honorable Managers. 

This seventh article charges the Respon- 
dent with no misbehaviour as b. judge. The 
only offence imputed to him is one which 
he is said to have committed as an attorney. 
These over-shadowing words, '^ unlawfully 
and corruptly," beneath the protection of 
which the learned Managers have sought to 
shelter themselves, are applied to the Res- 
pondent's conduct simply as an attorney at 
law, and not as judge of probate. 

It is proved, in point of fact, that the 
Respondent performed certain merely cler- 
ical labor for a guardian, for which he was 
paid a reasonable and moderate compensa- 
tion. The sum thus paid bim was allowed, 
and as we suppose justly allowed, in the 
subsequent settlement of the guardian^s 
account. 

The eighth, ninth, tenth, eleventh, thir- 
teenth and fourteenth' articles have been 
fully considered by my colleagues, and I 
will not detain the Court with further re- 
marks on those articles. 

It is the twelfth, of these articles, Sir, on 
which the learned Managers seem most con- 
fidently tq rely. Whatever becomes of the 
rest of the case, here, at least, there is 
thought to be a tenable ground — Here is one 
verdant spot, where impeachment can flour- 
ish ; a sort of Oasis, smiling amid the gen- 
eifal desolation, which the law and the evi- 
dence have spread round the residue of 
this accusation. 

I confess, Sir, that I approach to the con- 
sideration of this article, not without some 
apprehension. But that apprehension aris- 
es fix^m nothing in the real nature of the 
Gliarge,or in the evidence by which it is 
supported. My apprehension and alarm 
arise from this ; thsit in a criminal trial, on 
a most solemn and important occasion, so 
much weight should be given to mere color- 
ing, and declamation, under the form Qf a 



crimhial accusation. In my judgment, &{ff 
there is serious cause of alarm, when in a . 
court of this character, accusations ar&^ 
brought forward, so exceedingly loose and 
indeBnita, and arguments are urged in sup-* 
port of them, so little resembling what we, 
are accustomed to hear in the ordinary 
courts of criminal jurisdiction. 

The offence, in this article, whatever it 
be, instead of being charged and stated in 
ordinary legal language, is thrown into the 
form of a narratives A story, taken from 
the mouth of a heated, angry and now con- 
tradicted witness, is written down at large,^ 
with every imaginable circumstance of ag- 
gravation, likely to strike undistinguishiug 
minds ; and this story, thus told, is the very 
/orm in which the article is brought. Here 
we have, in the article itself, a narrative of 
all the evidence ; we have a dialogue be- 
tween the parties, ^re favored so far as to 
be shown, by marks of quotation, what sen- 
timents and sentepces belong to the respect- 
ive parties in that dialogue. All convenient 
epithets, and expletives are inserted in this 
dialogue. We find the " urgent and repeat- 
ed" demand of the Respondent for fees* 
We perceive also that he is made to lead the 
conversation, on all occasions. He proposed 
to advise and instruct; ke proposed to 
allow the sum in the account ; and it was^ 
again, on his proposition so to insert it, that 
it was paid. He is represented as wanting^ 
in manners, and decorum, as well as in of- 
ficial integrity. It is said he overheard a- 
conversation; and that therefore he pre- 
pared to give his advice, before it wa's asked. 
In short. Sir, this article contains whatever is 
most likely to cause the Respondent to be 
Convicted, before he is heard. I do most 
Solemnly protest against this mode of bring- 
ing forward criminal charges. I put it to 
the feeling of every honorable man, wheth- 
er he does not instinctively revolt from such 
a proceeding ? — In a government so much 
under the dominion of public opinion, and 
in a case in which public feeling is so ea-* 
sily excited, I appeal to every man of an 
honorable and independent mind, whether 
it be not the height of injustice to send 
forth charges against a public officer, ac- 
companied with all these circumstances of 
aggravation and exasperation P Here the 
evidence, as yet altogether ex parte, the sto- 
ry told by a willing, if not a prejudiced, 
witness, goes forth with the charge, embodi- 
ed in the charge itself, without any distinc- 
tion whatever between what is meant to be 
charged, as an offence, at}d the evidence 
which is to support the charge. Forrajp 
own part, Sir, I can conceive of nothing, 
more unjust. Would it be tolerated for one 
moment in a' court of law, I beg to ask, that 
a prosecutor departing from, all the usual 
forms of aQ^usation, should tell his owa 



TIUA{i OF JUDGE PRE3C0TT. 



173 



Story, in his own way, mix up his evidence, 
with his charges, and his own inferences, with 
his evidence, so that the accusation, the evi-* 
dence, and the argument, should all go to- 
gether ?*--A judge would well deserve im- 
peachment and conviction who should suffer 
such an indictment to proceed. 

In this case, the whole matter might have 
been stated in five lines. It is simply this, 
and nothing more, viz ; that the Respondent 
wishing, as an attorney, to obtain certain 
fees from a guardian, promised, if they 
yrere paid, to allow them in the guardian- 
ship account, as judee ; and being paid he 
did so allow them. This is the whole sub- 
stance and essence of the charge. 

Notwithstanding our entire confidence in 
this Court, we cannot but know that the 
Respondent comes to his trial on (l)is article 
under the greatest disadvantages. There is 
not a member of the Court, nor a reading 
man in the community, who has not read 
this charge, and thereby seen atonco the ac- 
cusation, and the evidence, which was to 
support it. The whale story is told, with all 
the minute circumstances, and no ground 
is left, for the reservationofopinion, or where- 
upon charity itself can withhold its con- 
demnation. Far be it from me. Sir, to im- 
pute this to design. I know not the cause ; 
but so far as the Respondent is concerned, 
I know it had been just as fair and favorable 
to him, that the original exparte affidavit, 
Upon which the article was founded, should 
have been headed as JSTo, 12, and inserted 
among the articles of impeachment. This 
Sir, is the true ground of the alarm which I 
feel, in regard to this charge ,* an alarm, I 
confess, not , diminished by perceiving that 
this article is so great a favorite with the 
learned Managers ; for when obliged to give 
up one and another of their accusations, 
they have asked us, with an air of confi- 
dence and exultation, whether we expect 
them to give up the twelfth articlel also. • 

I will now Sir, with your {Permission pro- 
ceed to consider whether this article slates any 
legal offence. Stripped of every thing but 
what is material, it appears to me to amount 
to no more than this ; viz. 1. That the Re- 
spondent gave professional advice to a guar- 
dian, about the concerns of his ward, and 
recived fees for it. S. That he- allowed 
those fees in the guardianship account. If 
this be the substance of the article, then (he 
question foHows the division which I have 
mentioned, and is, 1. whether he had a right 
to give such advice, and to be paid for it ; 
and, 3,, whether he had a right to allow the 
snm so paid in the guardian's account. I 
think these are the only, questions to be con- 
sidered. It cannot be inateiial, certainly, 
whether fVare, the guardian, paid the fee 
willingly or unwillingly. The fact is true, 
that the Respondeut received it. If he had 
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no right to it, then he must take the conse- 
quence; if he had a right to it, then there 
was nothing wrong but H'are^s want of 
promptitude in paymg it. Nor is it of any 
importance, supposing him to be right in 
allowing this fee in the guardian's account, 
whether he interlined the charge, in an ac- 
count already drawn out, or had the account 
drawn over, that it might be inserted. (lere 
again, we find a c'rrcumstance of no moment 
in itself, put forth to be prominent and strik- 
ing, in this charge, and likely to produce an 
efi'ect. It is said the sum was allowed by 
interlineation; as if the Respondent had 
committed one crime to hide another, and 
had been guilty o( forgery, to cover un ex- 
tortion* Sir, not only for the sake of the 
Respondent, but for the sake of ail justice, 
and in behalf of all impartiality and candor^ 
I cannot too_oftei\or 4oo earnestly express 
my extreme regret, at the manner of this 
charge. On a paper not yet finished and 
recorded what harm to make an alteration, if 
it be of a thing in itself proper to be done? 
— Is it not done every day, in every court? 
— Not only affidavits, processes, ^c. but also 
minutes, decrees and judgments of the Court, 
before theyare recorded, are constantly alter- 
ed by interlineationy by the Court itself, or 
its ordeK The paper was in this case be- 
fore the jud»e. ' It had not been recorded. If 
any new claim had then been produced, fit to 
be allowed, it was proper to allow it, and cer- 
tainly not criminal to insert the allowance 
by interlineaiian. 

If, Sir, the substance of every thing done 
by the Respondent in this case was lawful, 
then there never can justly be a criminal 
conviction, founded on the mere manner of 
doing it ; even though the manner were be- 
lieved to be as improper and indecorous as 
Ware would represent ih There is therefore 
no real inquiry, in this case, as I can perceive, 
but whether the Respondent had a right ta 
give advice, and to be paid for it^ an4 
whether he had a right to allow it in the 
account. 

And, 1n the first pl)ftce. Sir, hadthejle- 
spondent a right to give profes^nal advice 
to this guardian, respecting the estate of his 
ward ? 1 

It has frequently, perhaps as of/en as other- 
wise happened, that Judges of Probate have 
been practising lawyers. The statute book 
shows, that it has all along been supposed that 
this might be the case. There are acts, 
which declare that in particular, specified 
cases, such as appeals from their own judg- 
ments, they shall not act as counsel ; imply- 
ing of course that in other cases they ar^ 
expected so to act, if they ^ee fit. 'Until 
the law of J818, there was nothing to pre- 
vent them from being counsel for executors, 
administrators and guardians, as well as any 
other clients. My colleague who first ad- 
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Pressed the Court has fully explained the his- 
tory and state of the lai^ in this particular. 
There being then no positive prohibition, is 
there any thing; in the nature of the case, 
that prevents, or should prevent, in all cases, 
a judge of probate from rendering profess- 
ional assistance to executors, administrators 
or guardians. I say in all cases, and sup- 
3)osing no fraudulent or collusive intention. 
The legislature has now passed a laiv on 
this subject, which is perhaps very well, as a 
general rule, and now, of course, binding 
In all cases. But before the passing of this 
law, it van hardly be contended, that in no 
case could a judge of probate give profess- 
ional advice to parsons of this character. — 
I admit, most undoubtedly. Sir, that if a case 
of collusion, or fraud were proved, it would 
deserve impeachment. If the judge and 
the guardian coDspired to cheat the ward, a 
criminal conviction would be the just reward 
for both. They might go into utter disgrace 
together, and nobody ^ouW inquire which 
was the unjust judge, and which the fraudu- 
lent guardian ; " which was tl)e just ice, and 
^hich was the thief." But in a case of fair 
and honest character, where the guardian 
needed professional advice, and the judge 
was competent to give it, I see no legal ob- 
jection. No doubt a man of caution and 
delicacy would generally be unwilling to 
render professional services, upon the value 
of which he might be afterwards called up- 
^n ofTrctally to forfti an opinion. He would 
not choose to be under the necessity of judg- 
ing upon his own claim. Still there would 
seem to be no legal incompatibility. He 
must take care only to- judge ri^^t. In va- 
rious other cases, judges of probate are or 
may be called on to make allowances ' for 
hionies paid to themselves. It is so in all cas- 
es of official fees. It might be so, also, in tHe 
case of a private debt due from the estate 
of a ward to a judge of probate. If, in this 
very case, there had been a previous debt 
due from Ware's ward to the Respondent, 
might he not l»ave asked Wart to pay it?- -Nay 
might he not have .** rfcmonrferf" it : might 
he not even have ventured to make an *^ w- 
gent and repeated requtst,^* for it ? — And if 
he had been so fortunate as to obtain it, 
mijght he not have allowed it in Ware's 
guardianship account ? — And although he 
had been presumptuous enough to insert it 
5^ inierliiuation, among other articles in 
the account, before it was finally allowed 
and passed, instead of drawing off a new ac- 
count, would even this have been regarded 
as flagrant injustice, or high enormity ? — 
Now I maintain. Sir, that the Kespondent 
had in this case a right to give professional 
advice ; and a right to be paid for it ; and, 
until paid, his claim was a debt, due him 
from the ward's estate, which he might treat 
like any other debt. He might receive it, 



as a debt, and then as a debt paid allow it 
in the guardian's account. 

As before observed, the first question is, 
whether he could rightfully ^ive this advice^ 
It was certainly a case in which it wasprop^ 
er for the guardian to take legal advice 
of some body. The occasion called for it, 
and we find the estate to have been essential- 
ly benefitted by it. h is among the clearest 
duties of (hose who act in situations of trust, 
to take legal advice, whenever it is necessary. 
If they do not, and loss ensues, they them- 
selves, and not those whom they represent, 
must bear that loss. There can be no clear- 
er ground,on which to make executors,admin- 
istrators, and guardians personally liable for 
losses which happen to estates under their 
care, than negligence in not obtaining legal 
advice, when necessary and proper. If, in- 
stead of giving this fee to the Respondent, 
the guardian had given it to any other pro-, 
fessional man, would any body have thought 
it improper ? — I presume no one would. 
Then, what was there, in the Respondent's 
situation, which rendered it improper for 
him to give the advice? It concerned no 
matter that could come before him — It was 
wholly independent of any proceeding 
arisen, or that could arise, in his court. It 
interfered in no way Vith his judicial duty, 
any more than it would have done to have 
given the same advice to the ward himself, 
before the guardianship. He had then as 
good right to give this advice to the guardi- 
an, as he woold have had to have given it to 
the ward. 

And, Sir, in the second place, I thipk it 
plain, that if he had a right to give the ad- 
vice, and to be paid for it, he had not t)nly 
the right but ivas bound to allow it in the 
guardian's account. This article is attempt- 
ed to be supported altogether by accumulat- 
ing circumsta^ices, no one of which bears 
resemblance to ai)y thing like a legal of- 
fence. Is the Respondent to be convicted 
for having given the advice ? " No," it is 
said, " not that alone, but he demanded a 
fee for it." Is he to be convicted then, for 
giving advice, and for demanding a fee fer 
it, it not being denied that it was a fit occa- 
sion Tor some body's advice ? — " No, not 
convicted for that alone, but be insifited on 
a fee, and %vas urgent, and pressing for it." 
If he had a. right to the fee, might he not 
insist upon it, and be urgent for if, till lie 
got it, without a violation of law ? '< But 
then he promised to allow it in the guardi- 
an's account, and obtained it by means of 
this promise, and did afterwards allow it," 
But if it ought to be paid, and the guardian 
paid it, ought it iiot to be allowed in hrs 
account, and could it be improper for 
the Respondent to siay he should so al- 
low ir, and actUallv so to allow it ? '< But 
|did he not allow it by interlineation P 
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What sort of interlSneatJon ? Tbev ac- 
count was before him, unrecorded ; this 
came forward, as a new charge : and for 
convenience and to save labor, it was, in- 
serted among ottier charges, without a new 
draft ; and this is all the interlineation there 
is in the case. 

I now ask you, Sir — I put it to every 
member of this Court, upon his oath and 
his conscience, to say on which of these^ ctr- 
cumstaneea th€ guiU attcLdtes. Jrkere is the 
erime9 If this charge had been carried to 
the accoufit without interlineationy would 
the Respondent have been guiltless ? — If 
npty then tt^ interlineation does not consti- 
tute bis guilt. If the fee had been paid to 
9otne one ebe, and then allowed, in the same 
manner U was aUamd, would the Respon- 
dent have been guihless ? If so, then the 
erime is not in the manner of allowing the 
iiharge. If the guardian had urged and 
pressed for the Respondent's advice, and in 
receiving it bad paid for it willingly and 
cheerfully, and it had been properly allow- 
ed in the account^ would the Respondent 
then have been guiltless ? If so, then his 
mere giving advice y and taking fees for it, of 
a guardian, does not constitute his crinu. In 
this manner, Sir, this article may be analyz- 
ed, and it will be found that no one part of 
it contains the criminal matter-^and if there 
be crime in no one part, there can be no crime 
in the whole. Jt is not a case of right acts done 
with wrong motives, which somet'mies may 
show misconduct, all taken together, al- 
though each circumstance may be of itself 
indifferent. Here is official corruption com* 
plained of. We ask, in what it consists. 
We demand to know the legal offence whioh 
has been committed. A narrative is re- 
hearsed to us, and we are told that the re- 
sult of that must be conviction ; but on 
what legal grounds, or for what d^escribable 
legal reason, I am yet at a loss to under- 
stand. 

The article mentions another circum- 
stance, which whether true of fiilse, must ex- 
ceedingly prejudice the Respondent, and 
yet has no just bearing on the case. It is 
said'Hhe Respondent told Ware, that if he 
would pay this fee, the " overseers need 
know nothing about it." Now, Sir, what 
had the overseers to do whh this? — no 
more than the town crier. Those parts of 
the account which consisted of expenses in- 
curred in their neighborhood, were properly 
enough, though not necessarily, subjected to 
their examination. They had an interest in 
having the account right, and their appro- 
bation was a convenient voucher. But what 
had they to <\o, with the propriety of the 
guardian^s taking legal advice, for the bene- 
tit of his ward ? They could not judge of it, 
nor were they to approve or disapprove his 
eharge for obtaining such advice. Why, 



then, I ask, Sir, was this observation about 
the overseers introduced, not only as evi- 
dence, but into the body of the charge itself^ 
as making a part of that charge ? What 
part of any known legal offence does that 
observation, or others like it, constitute ?• 
Nevertheless, Sir, this has. bad its. effect, and 
in my opinion a most unjust effect. 

I will now, Sir, beg leave to. make a few 
remarks on the evidence adduced 'w sup^ 
port of this article. Of those fact&iyhich I 
have thought alone material, there is no 
doubt, nor about them any dispute. It is 
true, that the Respondent gave the advice, 
and received the fee, and allowed it in the ac- 
count. Ifthis be guilt, he is guilty. Astoeveiy 
thing else, in the articles — as to all those al- 
legations which go to. degrade the Respon- 
dent, and in some measure affect his tepul'a- 
tation,as a man of honor and delicacy<^they 
rest on /fore, and on Ware alone. Now, 
Sir, I only ask for the Responflent the com- 
mon advantages allowed to persons on trial 
for alleged offences. I only entreat for hinx 
from this Court the ohservance of those 
rules which prevail on all other occasions, 
in respect to the construction to be given to 
evidence, and the allowances which partic- 
ular considerations render proper. 

It is proved, that this witness has had a 
recent misunderstanding with the Respon-. 
dent, and that he comes forward, only since 
that misunderstanding, to bring this mattei: 
into public notice. — ^ThreatS of vengeance, 
(jpr another supposed injury, he has been 
proved to have uttered more than once. — 
This consideration alone, should lead the 
Court to receive his evidence with greal 
caution, when he is not swearing to a sub- 
stantial fact, in which he might be contra- 
dicted, but to the manner of a transaction. 
Here is peculiar room for misrepresentation^ 
and coloring, either from mistake or design. 
Wiiat a public ot&cerdoes, can be proved ; 
but the mere manner, in which he does it, 
every word he may say, every gesture he 
may make, cannot ordinarily be proved ; and 
when a witness comes forth who pretends ta 
remember them, whether bespeaks truth or 
falsehood, it is most difficult to contradict 
him. It is in such a case therefore that a 
prejudiced witness should be received with 
the utmost .caution and distrust. 

There is. Sir, another circumstance of 
great weight. — This is a very stale com- 
plaint. It is now nearly six years^ since this 
transaction took place. Why has it not 
been complained of before ? — There is no 
new discovery. All that is known now, 
was known then. If JVare thought of it 
then, as he thinks of it now, why did he not 
complain then ? What has caused ^his hon« 
etft indignation so long to slumber, and what 
should cause it to be roused oiily by a quiir^ 
j rel with the Respondent ( 
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Let ine ask, Sir, what a grand jury wonld 
sny to a prosecutor, who, witli the full 
knowledge of alt the facts, should have 
slept over a supposed injury for six years, 
and should then come forward to prefer an 
indictment ? — What would they say espe- 
cially if they found him apparently stimu- 
lated by recent resentment, and prosecuting, 
for one supposed ancient injury, with the 
heat and passion excited by another suppos- 
ed recent injury ? Sir, iliey would justly 
look on his evidence with suspicion, and 
would undoubtedly throw out his bill. Jus- 

^ tice would demaud it ; and in my humble 
opinion justice demands nothing less on the 
present occasion. 

But, Sir, there is one rule of a more pos- 
itive nature, which I think applicable to the 
Ciise ; and that is, (hat a witness detected in 
one misrepresentation is to be credited in 
nothing. This rule is obviously founded in 
the plainest reason, and it would be totally 
unsafe to disregard it. Now if there be any 
one part of Worths testimony, more essen- 
tial than all the rest, as to its effect in giving 
a bad ap{>ea ranee to the Respondent's con- 
duct, it is that in which he testifies that the 
Henpondent volunteered, in the case, and of- 
fered his advice before it ivas asked. This 
is a most material part of the whole story ; 
it is indispensable to the keeping of the pic- 
ture which ~ the learned Managers have 
drawn. — And yet, Sir, in this particular, 
Ware is distinctly and positively contradicted 
by Grout. Now, Sir, if we were in a court 
of law, a jury would be instructed, that if 
they believed Ware had wilfully deviated 
from the truth, in this respect, nothing 
which rested solely on his credit would be 
received as proved. We ask for the Respon- 
dent, in this, as in other cases, only the com- 
mon protection of the law. We require on- 

' ly that those rules, which have governed oth- 
er trials, may govern his ; and according to 
' these rules, I submit to the Court that it can- 
not and ought not to convict the Respondent, 
even if the facts sworn to would, if proved, 
warrant a conviction, upon the sole testimo- 
ny of this witness. Even if we were sure 
that there were no other direct departure 
from the truth, yet in the whole of his nar- 
rative, and the whole of his manner, we see 
I think indicatioiis of great animosity and 
prejudice. If the wjiole of this transaction 
we»eto be recited by a friendly, or a candid 
wit<ies5, I do not believe it would strike any 
body as exiraordinary. Any mode of tell- 
ing this story which shall conjfine the narra- 
tive to the essential facts, will leave if, in 
my humble opinion, if not a strictly proper, 
yet by no means an illejial or impeachable 
transaction. Let it be "remembered that a 
creat part of his story is such, as cannot be 
contnidicied, though it be false, in as much 
as it relates to alleged conversations between 



him and the Respondefit when nob(»dy else 
was present. Wherever the means naturally 
exist of contradicting or qualifying his testi- 
mony, there it is accomplished. Wkatever 
circumstance can be found bearing on it, 
shows that it is in a greater or Ims degree in- 
correct. For example, Ware would repre- 
sent that it was an important part of this ar- 
rangement to keep the payment of the fe« 
from the knowledge of the overseers. This 
was the reason why the charge was to be 
inserted in the existing account, by interline- 
ation. Tet the evidence is, that a complete 
copy of this very interlined account was 
carried home by ffiare^ where the overseers 
could see it, and would of course perceive 
exactly what had been done. Tliis is utter- 
ly inconsistent with any purpose of secrecy 
or concealment. 

Making just and reasonable allowances, 
for the considerations which I have mention- 
ed, I ask, is any case provecl, by the rules of 
law, against the Respondent ? And further, 
Sir, taking the facts only which are satisfac- 
torily established, and supposing the Res- 
pondent's conduct to have been wrong, is it 
clearly shown to have been intentionally 
wrong. If be ought not to have given the 
advice, is it any thing more than an error of 
judgment ? Can this Court have so little 
charitv for human nature, as to believe that 
a fnan of respectable standing could |ict 
corruptly fur so paltry an object ? Even al- 
though they should judge his conduct im- 
proper, do they believe it to have originate4 
in corrupt motives ? For my own part. Sir, 
notwithstanding all that prejudices and pre- 
possessions may have done, and all that the 
most extraordinary manner of presenting this 
charge may have done, I will not believe, 
till the annunciation of its judgment shall 
compel me, that this Court will ever convict 
the Respondent upon this article. 

I now beg Jeave to call the attention of 
the Court to one or two considerations of a 
general nature, and which appear to me to 
have an important bearing on the merits of 
this whole cause. — The first is this, that from 
the day when the Respondent was appointed 
judge of probate down to the period at which 
these articles of impeachment close — from 
the year 1805 to 1821 — there is not a single 
case, with the exception of that alleged by 
Ware, in which it is even pretended that any 
secrecy was designed or attempted by the 
Respondent : there is not a single ease, in 
which he is even accused of having wished 
to keep any thing out of sight, or to con- 
coal any fact in his administration, any 
charge which he had made, or any fee whic^ 
he had taken. The evidence, on which 
you are to judge him, is evidence furnished 
by himself ; and instead of being obliged 
to seek for testimony in sources beyond the x 
Respondent's control, it is his own avowed 
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actions, bis public administration, and the 
recotds of his oiSice, which the Managers uf 
the prosecution alone have been able to pro- 
duce. And yet he is charged with having 
acted toilfuUy and corrupUy as if it were possi- 
ble that a magistrate, in a high and responsible 
station, with the eyes of the community u^- 
on him, should for near twenty years pursue 
a course of corrupt and wilful maladminis- 
tration, of whicli every act and every in- 
stance was formally and publicly put on rec- 
ord by himself, and laid open in the face of 
the community. Is this agreeable to the 
laws of human nature ? Why, Sir, if the 
Respondent has so long been pursuing a 
course of conscious, and wilful, and corrupt 
inal-adm'mistration, why do we discover none 
of the usual and natural traces of such a course 
— some attempt at concealment, some ef- 
fort at secresy ; and in all the numberless 
cases, in which he had opportunity and 
temptation, why is not even ia suspicion 
thrown out, that he has attempted to draw a 
veil of privacy over his alleged extortions f — 
Is it in reason that you should be obliged to 
go to his own records for the proof of his 
pretended crimes ? And can you, with even 
the color of probability, appeal to a course 
of actions unsuspiciously performed in the 
face of heaven, to support an accusation df 
offences in their very nature private^ con- 
ce tiled, and hidden ? 

Another consideration of a general nature 
to which I earnestly ask the attention of this 
Hon. Court, is this, that after all these ae- 
cusations, which have been brought togeth- 
er against the Respondent, in all these arti- 
cles of impeachment, and with all the indus- 
try and zeal, with which the matter of them 
has been furnished to the Hon. Managers, 
he is not accused nor was suspected of the 
crime, most likely to bring an unjust judge 
to the bar of this Court. Show, nie 
the unjust judgment he has rendered, the 
illegal order he has given, the corrupt de- 
cree he has uttered, the act of oppression 
he has committed. What, Sir, a magistrate, 
charged with a long and deliberate perse- 
verance in wilful and corrupt administration, 
accused of extortion, thought capable of 
accepting the miserable bribe of u'few cents 
or a few dollars, for illegal and unconstitu- 
tional acts — ana that too in an office, pre- 
senting every day the most abundant oppor- 
tunities, and if the Respondent were of the 
character pretended, the most irresistible 
temptation to acts of lucrative injustice ; 
and yet, not one instance of a corrupt, ille- 
gal, or oppressive judgment ! I do ask the 
permission of this Hon. Court and of every 
member of it to put this to his own con- 
science. I will ask him, if he can now 
name a more able' and upright magistrate, 
as shown in all his proceedings and judg- 
ments, in all the ofiiccs of probate in the 



»i 



State ? One whose records are more reg- 
ularly and properly kept, whose administra- 
tion is more prompt, correct, and legal,'— 
whose competency to the.duties is more com- 
plete, whose discharge of them is more 
punctual ? I put this earnestly, Sir, to the 
conscience of every member of this Hon« 
Court. I appeal more especially to my hon- 
orable friend, (Mr, Fay) entrusted with a 
share of the management of this prosecu- 
tion, and who has been for twenty years an 
inhabitant of the county of Middlesex. I- 
will appeal to him, Sir, and I will ask him^ 
whether if he knew, that this night his wife 
should be left husbandless and his children 
fatherless, there is a magistrate in the State, 
in whose protection he had rather they 
should be left, than in that of the Respon- 
dent ? Forgetting, for a moment that he is 
a prosecutor, and remembering only that 
he is a citizen of the same county^ a mem- 
ber of the same profession, with an ac- . 
quaintance of twenty years standing, I ask him 
if he will say that he believes there is a 
county in the State, in which the oi&ce of 
Judge of Probate has been better adminis- 
tered for twenty years, than it has been in 
the county of Middlesex by this Respondent, 
And yet. Sir, you are asked to disgrace him. 
You are asked to fix on him the stigma of a 
corrupt and unjust judge, and condemn him 
to wear it through life. 

Mr. President, the case is closed ? Th« 
fate of the Respondent is in your hands. It 
is for you now to say whether, from the law 
and the facts as they have appeared befora 
you, jou will proceed to disgrace and dis- 
franchise him. If your, duty calls on you 
to convict him, convict him, and let justice 
be done! but I adjure you let it be' a clear 
undoubted case. Let it be so (or his sake, 
for you are robbing him of that, for which 
with all your high powers, you can yield him 
no compensation ; let it be so for your own 
sakes, for the responsibility of this day^s 
judgment is one, which you must carry with 
you through yoqr life. For myself, I am 
willing here to relinquish the character of an 
advocate, and to express opinions by which ^ 
I am willing to be bound, as a ciDzen of ihe 
community. And { say upon my honor and 
conscience, that I see not how, with ihe 
law and constitution for your guides, you 
can pronounce the Respondent guilty, I 
declare, that I have seen no case of wilful 
and corrupt ofljcial misconduct, set forth ac- 
cording to the requisition of the constitution 
and proved according to the common rules of 
evidence. I see many things imprudent and 
ill judged ; many things that I could wish 
had been otherwise ; but corruption and 
ciiuio I do not see. Sir, the prejudices of 
the day will soon be forgotten ; the passions, 
if any there be, which have excited or fa- 
vored this prosccatinn, will subside ; bur 
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^e consequence of the judgment you are • 
about to render will outlive both ihem and I 
you. The Respondent is now brought, a 
single unprotected individual, to this tormi- 
dable bar of judginenti to stand against the 
power and autliority of the State. I know 
you can crush him, as he stands before you, 
and clothed as you are with the sovereignty 
of the State. You have the power ** to 
change his countenance, and to send hiui 
away." — Nor do I remind you that your 
judgment is to be rejiidged by the communi- 
ty ; and as you have summoned him for 
trial to this high tribunal, you are soon to 
descend yourselves from these seats of jus- 
tice, and stand before the higher tribunal of 
the world. I would not fail so much In res- 
pect to this Hon. Court, as to hint that it 
could pronounce a sentence, which the com- 
munity will reverse. No Sir, it is not the 
world's revision, which I would call on you 
to regard ; but thai of your own conscien- 
ces when years have gone by, and you shall 
look back on the sentence you are about to 
render. If you send away the Respondent, 
condemned and sentenced, from your bar, 
you a :e yet to meet him in the worW, on 
which you cast him out.^-You will bo call- 
ed to behold him a disgrace to his family, a 
sorrow and a shame to his children, a living 
fountain of grief and agony to himself. 

If you shall then be able to behold him 
only as an unjust judge, whom vengeance 
' has overtaken, and justice has blasted, you 
will be able to look upon him, not without 
pity, but yet without remorse. .But, if, on 
the other hand, you shall see whenever and 
wherever you meet liini, a victim of preju- 
dice or of passion, a sacrifice to a transient 
excitement ; if ynu shall see in him, a man, 
ft)r whose condemnation any provision of the 
c>onstitution has been violated, or any prin- 
ciple of law broken down ; then wiH he be 
abk — !iumb!e and low as may be his condi- 
tion — then will he be able to turn the cm*- 
rent of compassion bnckward, anu to look 
with pity on those who liave been his judges. 
If you arr about to visit this Respondent 
with a jiidjjm^nt whidi shall blast his 
lionse ; if the bosoms of tho innocent and the 
unliable arc to he made to bleed, under your 
infliction, I beseech yon to be able to 
stale clear and strong gronjids for yonr 
proceeding. Prejudice and excitement are 
trnnsitory, and will pass away. Poliiical ex- 
pediency, injnatters of judicature, is a false 
nnd hollow principle, and will never satisfy 
the conscience of him wh6 is fearfid that 
lie may have pven a hasty judgment. I 
envnesily entreat you, for your own sakcs. to 
possess yourselves of solid reasons, founded jj 
ifi truth and justice, for the judgment you j, 
prnnotnicc, which yon can carry with yon, | 
till ynn e;o d;>wn into your graves ; r<»asons, j 
vv'l'.ich it v»ill require no argument to revive, 



no sophistry, no excitement, no regard to 
PQpular favor, to render satisfaccory to your 
consciences ; reasons which yuu can appeal 
to,in every crisis of your lives, and wliicb 
shall be able to assure you, in your own 
great •xtremity, that you have not judged a 
mow creature without mercy. 

Sir, I have done with the case of this in-r 
dividual, and now leave him in yoiir hands.t 
But I would yet once more appeal to you as\^ 
public men ; as statesmen ; as men of en- 
lightened minds, capable oi a large viow of 
things, and of foreseeing the remote conse- 
quences of important transactions ; and, as. 
such, I would most earnestly implore you to 
consider fully of the judgment you may 
pronounce. You are about to give a con-^ 
struction to constitutional provisions, which. • 
may adhere to that instrument for ages,j 
either for good or evil. I may perhaps^ 
overrate the importance of this occasion, 
to the public welfare ; but I confess it does 
appear to me that if this body give its sanc- 
tion to some of the principles which have 
been advanced on thie occasion, then there 
is a power in the State above the constitu- 
tion and the law ; a power essentially arbi- 
trary and concentrated, the exercise o£ 
which may be most dangerous. If impeach-^ 
ment be not under the rule of the constitu- 
tion and the laws, then may we tremble, not 
only for those who may be impeached, but 
for all others. If the full benefit of every 
constitutional provision be not extended to 
the Respondent, his case becomes the case 
of all the people of the Commonwealth. 
The constitution is their constitution. They 
have made it for thcic own protection, and 
for his among the rest. They are not ea- 
ger for his conviction. They are not thirsting 
for his blood. If he be condemned, with- 
out having his offences set forth, in the man- 
ner which they, by their constitution have 
prescribed ; and proved, in the manner 
which tfiey, by their laws have ordained, 
then not only is he condemned unjustly, but 
the rights of the whole people disregarded.. 
For the sake of the people themselvts, there- 
fore, I wonid resist all attempts to convict bjt 
straining the laws, or getting over their pro- 
hibitionsy^I hold up before him the broad 
shield orthe constitution ; if through that 
he be pierced and fttll, he will be but one-, ' 
sufferer, in a common catastrophe.) ^ 

Mr. Webster having ended at 22> minutes. 
past 11, Mr. SHAW rose :— 

Mr. President, in common with the Hon. 
Managers with whom I am associated, I 
trust that I am sufficiently impressed witl). 
the mngnitnde and importance of the tran- 
saction in which we are now engaged. J 
am well aware (»f the dignity of the high 
trib(mal before which I stand, of the duty 
of the constitutional accusers by whom this 
prosecutiou is instituted, of the elevated 
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^rsona and official character of the accus- 
ed, of the nature of the offences imputed to 
him, and the deep and intense interest, 
which is felt by the community, in the re- 
sult of this trial. It is perhaps true, that 
these transactions may be recorded and re- 
membered, «hat the principles advanced, 
and the decisions made in the course of this 
trial, will t^ntinue to exert an influence on 
society, either salutary or pernicious, long 
after all those of us, who either as judges or 
as actors, have a share in these prqpeedings, 
shall be slumbering with our fathers. And 
yet I do not know that these considera* 
tions, serious and affecting as they certainly 
are, can afford any precise or useful prac- 
tical rule, either for the conduct or decision 
of this-eause. In questions of policy and 
expediency, there is a latitude of choice, 
•and the same end may be pursued by difler- 
ent means. But in the administration of 
Justice, in questions of judicial controversy, 
there can be but one right rule. Whether 
-therefore the parlies are high or low, wheth- 
er the subject in controversy be of great or 
-of little importance, the same principles of 
law, the same rules of evidence, the same 
•ffegard to rigid and exact justice, must guide 
and govern the decision. " Thou shalt do 
.no unrighteousness in judgment; thou shalt 
not respect the person of the poor, nor hon- 
or the person of the mighty, but in right- 
eousness shalt thou judge thy neighbor ;" — 
is an injunction delivered upon the highest 
authority and enforced by the most soTenm 
of all sanctions. 

Nor am I aware that powerful and animat- 
•ed appeals to ^your compassion or resent- 
=inenc,can have any considerable or lasting in- 
duence ; they may indeed afford opportuni- 
ty for the display of genius and_ eloquence, 
"•xcite a momentary feeling of sympathy 
and admiration, and awake and command 
attention. Beyond this, their influence 
would be pernicious and deplorable. If the 
-charges brought a gainst the Respondent are 
satisfactorily proved, justice, that justice due 
xq the violated rights of an injured comnm- 
riiity, that justice deserved by the breach of 
the most sacred obligations, demands a con- 
viction, from which no considerations of 
compassion can or ought to shield him. On 
the contrary, if these charges are not sub- 
stantiated, or do not import criminality^ 
fK>4eelings of resentnient,no prepossessions of 
l^uiU, however thoA)ughly impressed,can pre- 
vent his acquittal. The question therefore 
€oni«s to precisely the same point, as in ev- 
ery other case of.-^riminal accusation, that 
of guilt or innocence. In discharging that 
part of the duty of this occasion, which has 
•unexpectedly devolved on me, I am op- 
pressed with a feeling of anxiety, which it 
IS impossible to express, and quite in vain to 
disguise. The extent and variety of the 



legal and copstUutional principles, which 
have been brought under discussion, the 
number of the charges contained in these 
articles, with the mass of evidence introduc- 
ed in relation to them, the rare combina- 
tion of talent, eloquence and legal informa- 
tion, which the Respondent has called to 
his aid in conducting his defence, all admon- 
ish me of the great weight of responsibility, 
which rests upon the Managers of this pros- 
ecution. 

Regarding this however, as a duty, a great 
public duty, from which I dare not shrink, 
relying upon your indulgence and that of 
the Hon. Court, I shall proceed in the 
discharge of it, in the best manner in ^ly 
power. 

This is a prosecution founded on a com- 
plaint made by the House of Representa- 
tives, and conducted in the most solemn 
form, known to the constitution — that of 
impeachment. It embraces the discussion 
of principles, in which the people of this 
Commonwealth have a deep interest. The 
pure, upright and unsuspected admiaistra- 
tion of justice, in all its departments, af- 
fording at once security and satisfaction to 
every citizen, lies at tiie foundation of all 
those civil and social rights, which it was the 
main design of the constitution to preserve 
and perpetuate. With a view to so impor- 
tant and vital an interest, this prosecution 
has been brought forward, by the House of 
Representatives. But I trust Sir, it is scarce- 
ly necessary in behalf of that Hoqse and 
the Managers, distinctly to disavow and dis- 
claim all feeling of resentment ; all partial^ 
sinister or vindictive motives, in the conduct 
of this prosecution. The office of accuser 
is certainly a painful and irksomo one, and 
to most of us happily a rare and unusual one. 
But a slight recurrence to the circumstan- . 
ces attending this proceeding will show, that 
the course adopted by the House of Repre- 
sentatives was inevitable ; one which admit- 
ted of no alternative ; which was required 
by an imperious sense of duty. At the last 
session of the Legislature, complaints came 
to that House, respecting the official conduct 
of the Respondent, which were of a nature 
to demand an immediate and thorough in- \ 
vestigation. An inquiry was instituted by a 
committee furnished with authority to- send 
for persons and papers. By this means, in- 
formation was communicated and facts were 
disclosed, which demanded the prompt and 
vigorous interposition of the constitutional 
powers of the House of Representatives for 
the purpose of bringing the Respondent to 
an open and impartial trial. This alone, if 
innocent, could enable him to wipe away the 
foul stains attached tn his official reputation, 
and to reinstate himself in the confidence 
and good opinion of his fellow-citizens. On. 
the contrary, if guilty, this alone could a)^- 
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ford aa adequate means of punishing the 
flagrant misconduct of the Respondent, 
•uipoing him of those delegated powers, 
which he had wantonly abused, and vindi- 
cating the purity and integrity of justice. 
The House of Representatives therefore 
could not for a moment hesitate as to their 
course ui proceeding. The trouble and ex - 
pence of such a protecution, though distinct- 
ly foreseen, could scarcely require a mo- 
ment's consideration ; they were but as the 
dusi of the balance, in comparison %vith the 
great object in view. The time and man- 
ner in which this trial is had, the prospect 
of its speedy decision, are certainly subjects 
of congratulation. Scarcely two months 
have elapsed since these charges were pre- 
ferred ; and yet ample time has been al- 
lowed to the Respondent to prepare for his 
defence. It is to be hoped that this prece- 
dent will serve to redeem the process of im- 
peachment, from the imputation of unwar- 
rantable and almost interminable delay, which 
has sometimes been attached to it, and dis- 
play it in the exercise of those salutary 
powers, for which it was designed. 

Oiieo( the learned counsel for the Res- 
pondent, has suggested that the- Respondent 
has some reason to complain of circumstan- 
ces attending this prosecution, which in his 
view might serve to prejudice him in the 
opinion of his judges. It is stated that re- 
ports have been in extensive circulation in 
the community injurious to his reputation, 
that circumstances of his case have even been 
alluded to in publications, and a single par- 
graph to that effect from a newspaper in the 
interior was read. For none of these things 
certainly are the House of Representatives 
responsible. So cautious were they of 
giving premature publicity to these charges, 
before the Respondent could have opportu- 
nity to know and to answer them, that they 
expressly declined printing the report and 
the articles of impeachment, even for the 
use of their own members and Managers. 
But whatever may be the origin and extent 
of such rumors and anonymous imputations, 
they can have no influence here. At a time 
when slanderous tongues, and pens, and 
presses are busy with the names, of men, 
most eminent in jCM;iety, for purity and irre- 
proachable integrity, the Respondent would 
indeed be above the lot of humanity if he 
could hope to pass unnoticed. But mere 
statements and suggestions, whatever may 
be their import, whether whispered in secret 
or circulated in public journals, can make 
no impression on the minds of men of firm- 
ness and discernment, of men who know 
and appreciate the value of official reputa- 
tion, and above all, of men who are bound 
by their oaths to decide according to evi- 
dence. 

With regard to the principles upon which 
this impeachment is to be eondacted, wet 



shall not essentially differ with the learned * 
counsel for the Respondent,in the views they 
have taken. These principles are to be de- 
rived partly from the common law of Eng- 
land, in which most of our legal principles 
and practices have their origin, and partly 
from tiie provisions of our own constitution. 
The article in the constitution under which 
this tribunal is organized, piovides that the 
Senate should be a court for the trial of all 
impeachments made by the House of Rep- 
resentaliires against any officer, or officers of 
this Common weal th,for misconduct and mal- 
administration in their offices. 

Some difference of opinion may arise, as 
to' the true construction and effect of these 
words, misconduct and mcd-administraUon 
In office, as they stand in this clause of the 
constitution, proceeding partly from the am- 
biguity and want of technical precision in 
the words themselves, and partly from their 
connection with the other words in the same 
paragraph. The latter clause provides, that 
the party so convicted (i.e. on impeach- 
ment,) shall be nevertheless liable to indict- 
ment^ trial, judgment and conviction, accord- 
ing to the laws of the land. 

Perhaps tjie most reasonable construction 
of these provisions in the constitution taken 
together, is, that proceedings by impeach- 
ment and by indictment are had alio intuHUf 
designed and intended for distinct, puN 
poses ; the one to punish the officer, and the 
other the citizen. It is obvious that a per- 
son in official station, is bound in common 
with all other citizens, to obey i\\e laws of 
the land, and is answerable to the ordinary 
tribunals for any violation of tliera. But the 
constitution establishes a broad and marked 
distinction between official delinquency, and 
offences against social duty. Criminal acts 
therefore may be committed by an officer, of 
such a nature as to render him liable to in- 
dictment and punishment in the courts of 
justice, and at the same time being in obvi- 
ous violation of his official duty, may render 
him liable to* impeachment. Again, other 
acts may be supposed, which, as breaches of 
the laws, would render an officer liable to 
indictment and punishment, but which not in 
any way affecting his official character and 
duty» would not render bini liable to im- 
peachment. The^osition is equally sound, 
that acts may be commhted by a public offi- 
cer, in direct violation ^ his official duty 
which Would amount to misconduct and mal- 
administration in office within the intent of 
the constitution, and wlfich would conse- 
quently render the offii^r liable to impeach- 
ment, and yet of such a nature that the ordi- 
nary tribunals woulcf not take notice of and i 
punish them, in their usual course of pro- 
ceedings, and according to the laws of the 
land, and for which therefore the offender 
would not be indictable. If this construc- 
tion be true, an act may be punishable both 
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by imliciment niid impeachment, or the one, 
or the other exclusively, according to its na- 
ture and circunistancfs. 

By the constitution, which is a law of the 
highest nature, efery officer, is bound to take 
an oath, faithfully and impartially to perform 
and discharge all the duties incumbent on 
him as such officer, according to the best of 
his abilities and understanding, agreeably to 
the rules and regulations of the constitution, 
and the laws of this Commnnwealth. 

To i^rform these dutjes faithfully and 
impartialljf, he must understand them, and 
he must use due diligence to acquaint him- 
self with them. I shquld therefore hold 
that any gross and continued neglect of 
the ordinary means of information, as if an 
officer were to disregard those public statutes 
which Jire made from time to time, and, 
ttie knowledge of which would be necessary 
to the intelligent and proper discharge of the 
duties of his office,orlf thejudgeof an inferior 
court should wilfully neglect to inform him* 
self of those adjudications of superior courts, 
w'hieh as precedents ought to bind and gov- 
ern him ; or in any way should ivilfuIJy neg- 
lect the means of qualifying himself for the 
faithful and intelligent performance of his 



punishable by impeachment. Perhaps, in 
this view, the commission of any heinous 
crime,though not immediately connected with 
the execution of his office, by utterly disquali- 
fying him and rendering him incapable of 
performing the duties of an office, requiring 
dignity, confidence, ability and integrity, 
might reasonably be construed to be misbe- 
haviour, and misconduct in office. I should 
certainly yield with great reluctance to the 
position of one of the learned counsel, that 
the commission of an infamous offence by a 
judge, as perjury or forgery^ for instance, 
would not render him liable to impeachment. 
It would certainly be a ^reat defect in the 
constitution, if a man could be brought to 
the bar one day, convicted of an infamous 
offence, and sent to the pillory, and the next^ 
coidd assume the robes of office, and sit ih 
judgment and denounce an ignominious 
panishment upon a /eiiow criminal, not 
more infamous than himself. It is howev- 
er usebss to speculnre further upon ques- 
tions, however interesting to the character 
of the Commonwealth and the principles of 
its constitution, which do not arise immedi- 
ately in the case now under consideration. 
But sir, it has been urged iipon you in the 
course of this trial, and reltftrated again and 
again, with a? much confidQi>ee as if it were 
a conceded point, that the Managers here 
claim to come before you, with loose, gener- 
al and undefined charges against the Res- 
pondent, relying rather upon a general tem- 
per of dissatisfaction abroad, than upon any 
proof of criminality in his eonduct, and 
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duties, such neglect would be misconduct^ ''any officer may be removed by the Bxec^ 



that after all, this prosecution is littje more 
than an appeal to your discretion or your 
resentmentjto remove the Respondent front 
office, because he has happened to become 
unpopular and obnoxious. Upon this as* 
sumption much of the argument and elo- 
quence of the learned 'gentlemen on the 
other side, have been exhausted ; and they 
have contended with a laudable, but in our 
view, rather a misplaced and unnecessary 
zeal, against the introduction of arbitrary 
and oppressive principles. Sir, I am at a 
loss to discover in what part of these pro- 
ceedings, the learned gentlemen have per- 
ceived any ground for imputing any such 
views to the Managers of this impeachnieut. 
It would surely be a paltry and inglorious 
triumph, one which the House of Repre- 
sentatives and the Managers would earnest- 
ly and sincerely deprecate, should they sue* 
ceed in attaining the object of tlie present 
prosecution, at the hazard of sanctioninfg 
principles, and establishing a precedent, 
which would impair the rights and jeop« 
ardize the liberties of themselves, their con- 
stituents and their posterity. It is true, that 
by another course pf proceedisg warranted 
by a different provi$ion of the constitutioni 



utive, at the will and pleasure of a bare ma- 
jority of the Legislature ; a will, which the 
Executive in most cities would have little 
power and inclination to resist. The Leg- 
islature, without either allegation or proof, 
has but to pronounce the ne vo/o, jtie jubeo^ 
and the officer, is at qnce deprived of bis 
place, and of all the riiik, the powers and, 
emoluments belonging t0 it. And yet per- 
haps j this provisiou, wliether wise or not I 
will not now stop to conlider, is hardly suffi- 
cient to justify the e:|^traordinary alarm 
which' has hetn so eloqt^ently expressed for 
the liberty and security of the people, or to 
affix upon the constitution the charge of 
containing features more pdious and oppres- 
sive than those of Turkish deipotism. The 
truth is, that the security of our rights de- 
peEfds rather upon the general tenor and 
iibaracter than upon particular provisions of 
otii* constitution. The love of freedom and 
01 justice — so deeply engraven upon the 
hearts of the people, and Interwoven in the 
whole texture of our social institutions— a 
thorough and intelligent acquaintance with 
their rights — and it firm determination to 
maintain them-^in short those nmral and 
intellectual qualities, without which, social 
libeipty cannot exist, and over which despot- 
ism can obtain nocontroul — these stamp the 
character and give security to the rights of 
the fVee people of this Commonwealth. So 
long as such a character is maintained, no 
danger perhaps need be apprehended frorti 
the arbitrary course of proceeding, under 
the provision of the constitution, to whleh 
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I haf e alluded. But Sir, we have never for a 
moment imagined, that the proceedings on 
this impeachment could be influenced or of- 
fected by that provision. The two modes 
of proceeding are altogether distinct, and in 
my Ihimble apprehension were designed to 
•ffiect totally distinct objects. No Sir ; had 
the House of Representatives expected to 
attain their object, by any means short of the 
allegation, proof and conviction of criminal 
misconduct, an address and not an impeach- 
ment would have been the course, of pro- 
ceeding adopted by them. We readily there- 
fan agree, that here is no question of expe- 
diency, of fitness or unfitness ; but one of 
judicial inquiry, of guilt or innocence. We 
make no appeal to the will or discretion, but 
address ourselves solely to the understanding, 
the judgment and the consciences of the 
Judges of this Honourable Couit. We also 
cheerfully accede to the proposition that this 
is a court of justice, of criminal jurisdiction, 
possessing all the attributes and incidents of 
such a court. 

It Was observed, rather casually, by one 
of my learned colleagues in the opening, 
that this court had no known and establish- 
ed rules of proceeding. How is the fact ? 
In searching the journals of the Senate four 
eases only of impeachment appear to have 
happened, during the forty years which have 
elapsed, since the organization of this gov- 
ernment. It is therefore not singular, that 
with so few precedents) no ruJes of practice 
or forms of proceeding should be established 
or known. Legislation is the ordinary duty 
of this Senate ; but the powers of a judicial 
court being vested in it, though in pmctice 
usually dormant, \pt^i be called forth from 
time to time, as occTlnon requires their exer- 
cise, in such form as the Senate itself may 
deem expedient. It is then true, that tiie 
forms of proceeding in this court, and its 

''rulesof practice, are within its own breast, 
to be adopted and pronrnlgated at its own 
discretion. This is the whole extent of the 
observation, that this court is controlled and 
governed by no known rules. But it has not 
been, and it cannot be contended, that in its 
decision* and adjudications, this court is not 
governed by established Ja^vs. These may 
be cither positive and express, or they may 
^pend upon reasoning and analogy. It 
would be idle to expect a rule applicable to 
every case, in the text df the statute book. 
Laws are founded on certain general prin- 
ciples, and the relations of mep in society 
It is the province of this court, as of all oth- 
er judicial tribunals, to search out and apply 
these principles to the particular cases, in 
judgment before them ; and in* doing tliis, 

' in addition to general reasoning, they will 
avail themselves of all the aid to be derived 

• from books of established authority in the 
principles of the common law, the decisions 
ef tminent judges, and the analogous pro- 



II visions in the codes of other countriiil 
' Laws thus derived necessarily resulting from 
the nature and constKution of society, are of 
the highest authority, and when discovered, 
are binding upon the judgment and the con- 
sciences of judges, from the obligation of 
.which they can no more esoipe, than the 
planets from the operation of those physical 
laws, by which they are governed and regu- 
lated. 

In regard to the form of articles of im- 
peachment little aid can be derived from 
common law precedents. One general rule 
however appears to be well (established, 
which is, that in articfes of impeachment 
the same strictness and precision is not re- 
quired, as in case of indictments. If this 
rule is founded in considerations of proprie- 
ty, under the common law of England; its 
fitness here is still more obvious. There, the 
object of an impeachment is not merely to 
animadvert on the ofBcial misconduct of the 
Respondent, but it embraces the whole ex- 
tent of the offence charged, with a \iew to 
the whole punishment due to such offence, and 
tl>e judgment upon it,may either be capital or 
any punishment short of death. It has 
therefore all the object and effect of an in- 
dictment. Here the object is to inquire in- 
to, and decide upon the official misconduct 
of the accused, and the only reasonable 
rule with regard to form, is that the articles 
shall set forth all those acts, which consti- 
tute such official misconduct, with sufficient 
certainty and precision to enable the \ourt 
and the accuse<i to understand the nature and 
extent of the offence charged. 

The general principle of law, upon which 
we rely in support of this prosecution is, 
that any wilful violation of law, or any wil- 
ful and corrupt act of omission or commis- 
sion, in execution, or under color of that of- 
fice, the duties of which the Respondent has 
sworn to perform and discharge faithfully 
and impartially, according to the best of 
his abilities and understanding, agreeably to 
the constitution and Jaws of this Common- 
wealth, is such an act of misconduct and 
mal-administratton In office, as will render 
him liable to punislmient by impeachment. 
Such oath of office, being prescribed by the 
supreme law, in addition to the religieus ob- 
ligation upon the conscience of the officer, 
imposes a legal obligation, as binding and 
explicit as if the coiistiiuiion had provided 
in other words, that every officer, acting un- 
der it shouldso perform and diK'harge thedu- 
ties of his office, under pain of impeach- 
ment. But what those duties are^ ninst be 
a subject of inquiry in each particular case, 
and must be ascennined by reference to ex- 
press laws relating to such office,-or to the 
principles of the.common law, and tliose gen- 
eral and obvious rules resulting from thena-' 
uire, purposes and powers of the office is 
question. ^ 
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The office of Judge of Probate, is a high ju- 
dicial office, one of great dignity, utility and 
importance, the pure, upright and faithful ex- 
ecution of which is essential to the best inter- 
ests of society. In the probate court,by far the 
l^reater proportion of all decrees are made ex 
p€wUf affecting the rights of tlie widow, the or- 
phan, the infant, the idiot and lunatic ; of all 
Uipse whom the law regards as utterly help- 
less, and whose rights therefore, it\is the 
peculiar province of the court to watch 
over and protect. A judg^e of probate is 
to be regarded as standing in one of the 
most interesting relations in society, exer- 
cising a paternal as well as judicial jurisdic- 
tion, and one therefore, in which corruption^ 
oppression, and misconduct are deserving of 
the severest punishment. With these gen- 
eral views of the nature and objects of this 
prosecution, I propose to consider the articles 
more particularly, and apply the evidence 
wbich has been adduced in support of them. 

The first article charges that the Res- 
pondent, under color of holding a pro- 
bate court, but not at a pfobate court held ac- 
cording to law, transacted certain probate 
business and corruptly demanded and re- 
ceived therefor as fees of office, larger fees 
than by law allowed. 

^ The demanding and receiving excessive 
fees, by an officer, is technically called ex- 
tortion. I beg leave to differ in some res- 
pects from the learned counsel for the Res- 
pondent, in their views of this subject. Too 
much stress appears to be laid ttpon the mere 
etymology of the word, from which it is 
supposed that some re^traiat must be im- 
posed upon the party paying, or some duress 
or coercion practised, to induce the pay"-^ 
ment, inr order to constitute extortion. This 
notion is not warranted by the authorities, 
all of wl>ich concur in this, that when mon- 
ey is de<nanded and received by color of of- 
fice, where none is due, or more than is due^ 
it is extortion. It is not requisite that the 
party paying should resist, or even object to 
the payment. He may or may not know 
that the demand is extorsive. He may 
yield through ignorance, or he may prefer 
acquiescing in an illegal and unjust de- 
mand, to the treublc t^nd risk of an alterca- 
tion with an officer, whose goodLwiil it is his 
interest (o conciliate. But the officer, is 
bound at his peril to take notice what his 
fees arc, and to ask and receive no morethan 
the law will warrant. It is however ui^ed 
that when money is paid voluntarily to an 
officer, to stimulate him to the more prompt 
discharge of his duty, the receiving it is not 
extortion. This proposition however well 

.founded, can never apply to the case of a 
judicial officer. Justice when due, can 
neither be sold nor delayed. But the dis- 
tinction in case of a ministerial officer, is 



this^tbat when money is offered and receiv- 
ed as a gratuity without any demand on the 
part of the offieer, this is not extortion. — 
And this is an answer to the case put of a 
clergyman, in marrying a couple. No fee 
whatever is usually asked or demanded ; and 
whatever is offered and received whether 
moreor less than the legal fee is taken by 
way of gratuity or preseut. But when on 
being asked, the officer states a sum as his 
fee, which is more than the law allows, al- 
though such sum is paid without objection 
or apparent reluctance, sucb payment is not 
voluntary or gratuitous, within the meaning 
of the law ; the money is taken, is asked 
or demanded, and received under color of 
office, which brings it directly within the 
definition of extortion. 

If the supposed court of probate stated in 
this article were illegal and irregular, then 
any fees taken, for prebate business, would be 
by color of o^ce, and vi'ithout authority of 
law. I understood it to be distinctly and exr 
pressly admitted, by the learned gentleman 
who opened this defence, that if these spe- 
cial courts were illegal, the taking, of any 
fees, would be unquestionably illegal. This 
admission is perhaps stated more strongly 
than intended; but whether admitted or 
not, we take it to be ^ a sound position.. 

It is not my intention at this time to add 
much to the observations, which J[ had the 
honor of submitting some days since, updn 
the nature and constitution of courts of pro- 
bate in this Commonwealth, for the purpose 
of showing that the special courts, held by the 
Respondent at his office, in G.roton, without 
the aid and preseIK^e of a Register, were ir- 
regular and illegal. The authorities upon 
this point are fully before the Court, and I 
shall not recapitulate them. Whether a 
court of probate, is, or is not, a court of rec- 
ord, according to the common law definitioa, 
it is clearly provided and implied, both by 
the rules of the ecclesiastical courts in £ng-^ 
land, and the laws pf this State, that all le« 
gal and judicial proceedings therein, are to 
be authenticated and recorded by a Regis- 
ter. I cited the other day, from Dr. Gib- 
son, the canon of 1603, to which I again ask 
the attention of the Court, together with 
the commentary thereon, which is precisely 
in point Our own statute law, providing 
that the Register of probate shall be under 
bond, and under oath, and further providing 
that the judge may appoint a Register 
for the time being, when the regular Regis- 
ter is necessarily detained by sickness, or 
otlicr cause, certainly implies that a register 
is necessary to the regular organization of 
the CMktt. The propriety and fitness, if not 
ihe absolute necessity of such .a regulation, 
is obvious. The disposition of large estates, 
and other very important rights depend up- 
on the decrees and proceedings of the pr«*- 
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bate court, and all pattiea intemted in them 
have a right to rely upon the records of that 
court, for uiitbeutic iiifermation respecting 
them. But unless these proceedings are 
duly recorded, at the time when they take 
place, such information canqot be obtained, 
and the utmost confusion may ensue. I 
will not trouble the court with many cases, 
when this %vouId happen ; two or three are 
fufficient, to illustrate my view. Whilst the 
judge is granting a letter of administration 
at uroton, a will may be regularly filed in 
fhe probate office according to law ; by 
which means an administrator, without 
right or proper authority, might possess 
(limself of the whole estate of e deceased 
person, to the great injury of the persons 
lawfully entitled to it. Again the judge at 
a special court, might grant letters of guar- 
dianship over a person non compos, or spend- 
thrift, whereby his power of making con- 
tracts would be suspended, and yet this fact 
which ooght to be matter of record, being 
known only to the judge, and the«vidence of 
it retained in his custody, a person having 
inquired at the probate office, and even ob- 
tained the certificate of the register that no 
such guardianship had been granted, might 
enter into contracts with the person thus in- 
CftipacTtated from contracting, which would 
be ruinous. But it caniy>t be necessary lo 
rauiriply instances ; it is sufficient if the 
law has provided by positive regulation or 
necessary implication, that the official acts 
and doings of a jud^e of probate, shall be 
iregularly authenticated and recorded by the 
register of probate, for whose appointment, 
attendance and oon^penss^tion the law has 
fiilly providfKl. ' 

It is therefore obviously the duty ef the 
judge, if piirsuant to the authority given 
him, he proposes to hold a court, at any 
other time and place than those provided by 
law, or to which the court stands regularly 
adjourned, to give notice to the register, that 
he may attend. The judge is bound to take 
tiotjce of the duties of the register, and of 
the law^f and regulations respeciting (hem ; 
^nd if he conducts his courts in such a man- 
ner as to prevent the reg^ter, from the regu- 
lar and proper discharge of the duties of 
his office, such proceedings are irregular, 
^he Court will recolleet the case of Judge 
Addison, of Pennsylvania, who was tried 
and convicted on impeaehment when the 
charge was, a supposed usurpation of power^ 
in preventing his colleague by an exertion 
of authority ,'^ from exercising the right which 
he was supposed to possess. 

It has however been objected that the ar- 
ticle, does not allege that the register was 
not present. Like most of the objections 
to the form of these articles, this we appre- 
hend has little weight. The article alleges, 
th^l \^P Respondent, professing to exercise 



the functions of his office, but not At a probate . 
court held according tb law, did certain 
acts, and under color thereof took certain 
fees. In answer to this allegation the Res- 
pondent has endeavored to show that this 
was a legal and regular probate court, and 
has argued strenuously in support of that 
proposition. To rebut this argument, «• 
show and rely upon tbe fact, that at this 
supposed court, the register was not present) 
that he was not summoned or notifieS^ of tbe 
holding such court, that no special register 
was appointed, nor does it appear that a case 
existed authorizing the judge to appoint 
one. Unless a probate judge ean be con- 
sidered as always holding his court, at all 
times and places, the article alleges enough 
to shovi prima facity that this proceeding 
did hot take place at a probate court. Then 
the burthen is upon the Respondent, to show 
the regularity of these proceedings, and to 
prove that such court was regularty organ- 
ized and legally held. Unless this is satis- 
factorily established, we maintain that the 
taking of any fee under color of these pro- 
ceedings was illegal and extorsive 

Before proceeding to the further considera- 
tien of this article, respecting the amount of 
fees taken, it seems proper shortly to advert to 
an argument, which if well founded would put 
an end not only to this, but to all the other 
articles, founded upon the allegation of tak- 
ing illegal fees, and indeed would deprive 
this Court of its jurisdiction in all cases of 
extortion by judicial officers. The position 
is, that the taking of fees, is an act done by 
the Respondent in his -individual and not 
judicial capacity ; and therefore if excessive 
and illegal, although an act of extortion 
which might be punishable by indictment, 
yet is not official misconduct punifehable by 
impeachment. It is stated that this propo- 
sition is founded upon reasoning so abstruse 
and technical tfnit it is difficult to compre- 
hend and illustrate it. It ratb^ however 
appears to be so extraordinary and untenable, 
that it is difficult to find argument to &\}pr 
port it. 

This position is founded upon an authority 
(Rexv^.IiOggen) which lcited,ihe other day ; 
but it will be found on examination, that the 
authority does not by any means support the 
proposition, which it is relied on to .establish. 
Thedefendant itv that case,Dr.Loggen^was 
indicted for extortion, in taking a fee for the 
probate of a will which had been before proved 
in the prerogative co^rt, such second pro- 
bate being held'to be unnecessary and use-, 
less. One ground of defence was, that he 
was acting in a judicial capacity, and if he 
mf de a niistake and decided wrong,, still it 
was an error of judgment, for which he 
could not be responsible. The objection 
was overruled, on the ground that tjie taking 
the fee, which was the gist of ^he charg<| 
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was a ministerial nnd not a judicial act, and 
H* he took a fee when none was due, he was 
responsible. This authority warrants the 
distinotion between the judicial and minis- 
terial act. But this distinction will not aid 
the Respondent. His learned counsel seek 
to establifh the distinction, between his indi- 
vidual and official capacity, and unless the 
authority establishes this distinction, it can- 
not avail him. But so far from this, itdirect- 
]y establi<>hes the contrary, by holding that 
the taking of the fee in the cs^e cited wa3 
a ministerial act of the officer. But the 
ministerial as well as the judicial acts of an 
ofiicer, are equally official acts ; and a jujdge 
therefore whether he acts corruptly in the 
one character, or oppressively in the other, 
IS guilty of misconduct in office, for which 
ht is answerable in this Court upon articles 
of impeachment. 

Supposing ho%vever that the same busi- 
ness had been done at a regular probate 
court, then we contend that the amount of 
fees demanded a d received by the Respon- 
dent, was greate han allowed by law ; tak- 
en and received under color of office, ^nd 
therefore extorsi 

When the law has annexed a fee to a 
particular service, l^e officer is undoubtedly 
bound by it. And t is immaterial whether 
the statute contain.^ negative words or not. 
It imposes a penalty on taking hi<>;her fees, 
than those pi^escribed, which is equivalent to 
any prohibitory w.-.ds, which could have 
been used. Some mputations have been 
made, for the pur (ise of showing what 
would have been the egal fees, for the ser- 
vices stated in this ancle. But one ground 
of complaint is, that the fee bill has been 
habitually disregarded, in estimating these. 
The register states that he has been four 
years in office, and that he does not know, 
how rhetisual aggregate of fees is made up, 
and if he were called on for a bill of the 
items, he could not give it. It has been 
urged, that this article is defective and in- 
-sufficient, because it does not state what 
would have been the Respondent's legal 
fees, thereby shewing the excess taken. — 
The impossibility of doing this, has arisen 
from the loose ant^ improper mode, in which 
the Respondent hiniself has conducted this 
business, more particularly at the spccisil 
courts, to which these vpharges relate. At 
these eourts, the judge has claimed and re- 
ceived, not only bis own fees tut the Regis- 
ter% the latter of which ar^^ in some degree 
uncertain, being not only for services done 
at the time, but to be done afterwards, and 
for some of them, as for recording and cop- 
ying, the compensation \s pro rata,' But if 
the court is regularly constituted wtthout a 
register, why charge any fees for. register ? 
or why charge the full fees as if he wer^e 
PfpspiU ^ I A^ ^^'^ ^i*^^ 'h^ ^^it^ side^be- 



cause, he has as much to record. True 
but recording is not the only service, requir- 
ed of him, and for which fees arc claimed 
and paid ; but he has services to perform in 
court, in drawing up papers. And the full 
fees are claimed for the register though he 
is not present, and does not perform the ser- 
vices. It is this practice of demanding and 
taking fees, in the gross, without distinguish- 
ing the pariictilar services, for which they 
were taken, and without distinguishing those 
of the judge and register, which renders it 
impossible in any given case, to state pre- 
cisely what should have been (he legal fees^ 
Showing it to be clearly excessive is suffix 
cicnt. Another principle, upon which we 
rely is, that when the law requires the per- 
formance of a service, to which a fee is an- 
nexed, all auxiliary acts, necessarily inci- 
dental to the performance ofvthe princi))at 
service, are included, for which no addition- 
al fee can be lawfully taken. Any other 
construction would lead to intolerable ex- 
tortion, {igainst which it would be impossi* 
ble even for the legislature to provide any 
security ; because scarcely any act of offi- 
cial duty, is so simple, that some incidental 
service might not be required, for which 
an officer might claim fees. 

That when new and distinct' services are 
required of an officer, deriving his compen- 
sation wholly from fees, and to which servi- 
ces no fee is annexed, such officer may 
lawfully claim and receive a reasonable fee, 
is a proposition against which I am not dis- 
posed to contend. Alid a remark, which I 
made on a former occasion I apprehend has 
been somewhat over-slated. I observed 
that a case might he supposed, where th^ 
Legislature miglit impose new duties, on an 
officer, without intending to allow addition- 
al fees, on the ground that the aggregate of 
fees, would be considered as an adequate 
compensation for the aggregate of servicoH* 
And I illustrated this remark, ly al!iiding 
to the habitual practice of imposing new du- 
ties on officers paid by salary, without in- 
creasing such salary. I agree however that 
such would not be the construction, unless it 
should appear to be .the intent of the l^egit- 
lature. 

But although the law may lequire such 
services, and annex no fee, k would be a 
loose and dangerous doctrine, to hold that 
such officer, irijght charge ad libittunf more 
esj)ecially when foes for such services, are 
mixed with the legal fce«, and the whole 
taxed at one sum without distinction. The 
officer must demand a reasonable fee only 
at his peril ; and in determining whether 
reasonable or not, u reference to fees allow- 
ed for services most nearly analogous, would 
afford a safe and useful rule. 

It is stated by the register, that the usual 
fees for Judge and Register, on wha| is cjil* 
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led a set of adinuiislratioD papers, (o wit, 
petition, decree, leuter, warrant of apprais- 
iiient and bhink notices is fSfiO, It is pla- 
ted by the witness Mr. TarbeU, that in ihe 
present case, he paid for the same services, 
<f5,58. It was Terjr properly conceded, that 
the smallaess of the sum, it taken wilfully 
and corruptly, is rather an aggravation than 
an excuse for the offence, it is by sniall 
and almost imperceptible encroachments, by 
demands, too insignificant, in tiie first in- 
stance, to be an object of remark or opposi- 
tion, that great abuses creep into public ofil- 
ces. As to what are reasonable fees, we 
think tbe Respondent's own practice for a 
course of years, is at least good evidence of 
his own construction of tlie faw ; and there- 
fore when ii is proved that he has exceeded 
in his demand, the sum usually taken by 
liimself, it is conclusive evidence of extor- 
tion, unless he can show somB good and sat- 
isfactory reason for the difference. We 
complain, that allowing for the sake of ar- 
gument, that he has a right to construe the 
law, in determining what is a reasonable 
fee, yet that be has violated the law thus 

Srescribed to himself. When we find the 
tespondent, uniformly charging a certain 
sum for certain services, in open, public pro- 
bate court, for a course of years, and for the 
same services done more privately at his own 
office,uniformly charging more,though appar- 
entlfr according to no settled rule, it raises a 
suspicion of corrupt and oppressive conduct, 
which it is incumbent on him to remove. Let 
us then proceed to examine tbe reasons as- 
signed for this difference. The first is, that 
tlte latter is attended with additional expence, 
Jiecause duplicates of papers must be made 
Co enable the register to make up his record. 
This appears plausible, but is not supported 
in fact. It is manifest that no copy need be 
kept, except of those paper?, which issue 
/roni the office. The originals of all others^ 
are retaioi^d by the Judge. In the case sup- 
posed, one paper only emanates from the of- 
fice, namely the letter of administration. 
For granting th« original of that paper, the 
law allows StO cenis ; a copy ihereibre could 
Bot reasonably be charged at gl,98 . I am 
told that the warrant ofappraiAenienr issues 
from the office ; it is true it does so, but it is 
testified by the register, that that document 
is never recorded, till it is returned with the 
inventory, and therefore that it need not be, 
and in fact in these cases, is not copied or 
taken in duplicate. 

Another excuse is, tlmt the holding of a 
special court is a new call on his lime and 
attention, or in other words, that it is more 
troublesome and laborious, to perform tlie 
Game official duties at his office, than in or- 
dinary proi)ate court. I oeny the truth of 
this position in )K)int of fact. The witness 
states that he was arcusiomedto write a line 
to the Responden'ii or c-yll on him to know 



tvhen it would be convenient for him to at- 
tend. This course, enabled him to appro- 
priate his leisure time, to the duties of hit 
ofilce, and to dispatch them vith more eas# 
and facility, than when pressed with the gen- 
eral mass of probate business. But if true 
in point of fact, this would form no excuse. 
The law is uniform with regard to the fees, 
whether the services be performed at one 
time and place or another ; and tbe judgo 
can no more make this an excuse for ex- 
ceeding the lawful fees than (hat of travel- 
ling to a remote part of the county. The 
law annexes the fee to the service done in 
probate cotfrt ; if therefore the court was at 
contended, a regular probate court, the law 
with all its allowances and prohibitions, at- 
taches to the services done there, and be* 
comes binding and obligatory on the Res- 
pondent. If this excuse should be deemed 
unavailingi the Respondent is then driven to 
the broad, but as I apprehend dangerous and 
untenable ground, that the law having in- 
vested him with the discretionary power of 
holding special couits, at such times and 
places, as the acoomnmdation of the com- 
munity or the interest of individuaU may 
require, he may lawfully take money to in- 
duce him to exercise this diseretion, in an/ 
particular case. In other words, that the 
high judicial discretion vested in him by 
law, for purposes of public convenience, may 
be made subservient to his own private 
emolument. It is maintainod that if a court 
is held for the accommodation of an indtr 
vidua] Suitor, the judge may lawfully take a- 
ny sum for such accommodation, which he 
may think reasonable. Where is this doc- 
trine to stop, and to ^vhat corruption and 
abuses, would it not lead ! A judge posses- 
ses large discretionary powers, in other ca- 
ses, to which, if correct, the.same rV^asoning 
would apply, lie may adjourn, at such 
time as he thinks expedient. Supposing on 
the first day after opening his regular eourf,;. 
in a remote part of the county when there 
is a.press of business, he should think fit to 
adjourn, bn the ground that his private busi- 
ness required his attention. Might he 
lawfully receivea large sum of money of the 
suitors, to induce him to exercise his discre- 
tionary power and continue his court? In 
short, if business at the special courts, is to 
be paid for liberally, and upon a scale oC 
%v hat the judge in ight think reasonable for 
extra time and attention, and business at 
regular courts of probate is paid for accord- 
ing to the humbler standard of the f^-biU, 
would it not soon bo in the power of the 
jndga to render the transacted business in. 
the hitter courts, so irksome and j^exatious, 
as to induce all suitors to resort to the spec- 
ial court without regard to the enhanced ex- 
pence? If a Judge of Probate, may sell his. 
discretion, and turn his judicial power to 
profit, why may not the same thing be done- 



TRIAL OF JtJDGE PRESCOTT. 



187 



bj^ the judges of common law courts ? It is 
oo answer to say that they are paid by sala- 
ries, and not by fees. They are bound to.dt) 
their duty, and they have an equal right to 
say, that they will do no more without com • 
pensation. They too have large discretion- 
ary powers, and by adjournment may hold 
sessions at siich times and places, as the pub- 
lic good requires. Suppose au individual 
>^suitor, having an important cause, depend- 
ing upon the decision of a question of law 
before the Judges of the Supreme Co«rt, 
should pay them a fee to induce them to 
hold an extraordinary session for his accom- 
modation. It would be no apology to say 
ihat such individual could well ixfthn\ to pay 
jhe extra sum. that in fact it would be for his 
advantage to pay it, rather than wait the de- 
lay of the ordinary course of business. Such 
a transaction it is quite manifest, would ^x a 
stigma upon the reputation of the court, 
which years of the purest administration of 
justice, and the ntost assiduous discharge of 
official duty, could not obliterate. The true 
principle is, that when discretionary author- 
ity Is vested by law, in a high judicial of- 
fice, he is bound. to exercise it singly with a 
regard to his sense of public duty. In the 
case of holding a court for instance, if a case 
happen in which he thinks it his duty, pur- 
suant to th6 power given him by law, id hold 
such court, he is bouhd to hold it, and to re- 
ceive sych compensation as the law provides, 
and no more ; if he does not think it a doty 
incumbent upon him to hokl such court, 
without regard to profit, it would be an a- 
biise of his power to hold it at all. I have 
dwelt the longer on these alleged excuses, 
for taking excessive fees at special courts, 
ijeyond those usually and uniformly taken 
at ordinary courts, because they apply to! 
the whole crass of laws, stated in 'these arti- ( 
cles. I hold therefore thatif there bad b€^en ' 
« distinct agreement and umterstanding, be- 1 
tween the judge and suitor, that an addi-f 
lional compensation should be allowed lor' 
transacting business, at a special court, such 
agreement would have been unlawful and 
corrupt, and orj the part of the judge an act 
of g;ross official misconduct. But in the case 
stated in this first article, it is proved" that no 
suc1i a^cement or understanding existed. 
Mr. Tarbell on examination stated that he 
was not aware that he was to pay any thing 
more than the usual, regular and legal fees. 
Hd paid the sum of )Jf5,58, being tile sum 
claimed by the- Respondent, as and for pro- 
bate fees. Whatever ground the Respond- 
ent may now claim to have had, for charging 
extra services, he made no such claini at the 
time, he demanded and received the whole 
sum stated, as official dues, being more than 
the sum allowed by law, or by his own con- 
struction of the law ; this evidence 
therefore fully establishes the oftence charg- 
«id. F*r the sake of precision, I have cQn- 



fined my renmrks principally to the case of 
the first' charge of j!5,58. It will however 
be recollected, that She witness paid in the 
wliole, the stun of thirty -two dollars and 
seven cents ; that it was stated by the Reg^- 
ister that the usual fees for the like services, 
would be 524,67, making an excess of ^7,40. 
These (ire all the remarks I have to make 
in relation to the first article, except a sin- 
gle observation upon the subject of a receipt. 
The witness, states that he could not recon- 
cile the sum paid, with the fee-table, that he 
asked the judge for a receipt, which he de- 
clined givii^g hfm, saying he did not care to 
give one, or it was not usuah He states 
that he does not kno\t that he used the word, 
" items," or " particulars," but he wanted a 
receipt to shovt what sum he had paid, and 
what he had paid it for. He had a right to 
demand a bill of particulars, he did ask for 
a bill, and it is a reasonable conclusion that 
he asked for such a bill as the law entitled 
him to receive. If the Respondent declined 
or evaded giving it, we leave it'to this Court 
to say, whether such denial proceeded from 
a consciouj^ness that he had taken higher 
fees, than the law allows, and that sudi blU 
would not bear examination. 

Mr. S. proceeded to state the charge m 
tlie second article and recapitulate and ap- 
ply the evidence, with a view of showing 
that, the sum of $^9^10, orj[32,10 was de- 
manded and pai^, as probate fees ; that the 
usual charge for like services was £19,80 ; 
that it was not necessary to retain copies of 
any papes, except the three letters of 4"Hr- 
dianship ; that £0 cents each only could be 
charged for them if originals ; tliat it wouUf ' 
be unreasonable to clsar^e more for copies 
making in the whole |[20,40 ; that the at- 
tempt to excuse the excess as a sum taken 
for counsel was probably an after-thought 
resorted to, for the purpose of thih defence'; 
that supposing him to have a right to charge 
for counsel, sitting as a judge, his claim 
would be on the town of Pepperell at whose 
instance it was given, and not on the pMi- 
pers ; that in point of fact, no claim was 
made for compensation as counsei: that the 
whole sum was demanded and received^ as 
and for probate fees, and was therefore tak- 
en corruptly and extorsively. 

At 20 minutes past 1 o'clock the Court 
was adjourned to half past 3 in the afie*- * 
noon. 

AFTERNOON. 

After the usual messnjres between the l\y 
Houses were deliverctl, the Court was open- 
ed, and Mr. Shaw resumed his argument 
by endeftvonring to show that the third arti- 
cle was similar in chnracter, except that the 
excess of foes taUtri was somewhat hngpr 
than in the other crsscs. The whole n»r.ount 
received was 344,70, for services, which :k> 
cording to the nsual, niwde of chargivj^ wouli 
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anioant to SS3,35, making' an excess of 

Mr. S. proceeded to noake similar remarks 
upon tlie 4th and 5th articles, observing 
generally, that though there appeared in all 
these ciises an excess of fees taken,beyoRd the 
accustomed charges, yet there appeared to 
be no uniform mode of charging. These, 
witnesses having severally been asked, ! 
whether they made any complaint of op- { 
presaion, Mr. S. remarked that executors,; 
adraini»tralors and guardians are not tiie j 
persons principally injured, that they act( 
merely in trust for others, whose complaints j 
cannot be heard ; that in general they are 
not supposed to kuow whether the fees 
claimed by a judge are right or wrong ; 
that so long as they are assured of having 
such charges, all >wed in their accounts, it is 
not to be presumed that they would com- 
plain ; that their acquiescence tj^erefore af- 
fords no proof of the correctness of such 
eh»rges. Mr. S. then proceeded as follows. 
I beg ieavQi Mr. President, for purposes of 
convenience, now to consider tlie 7th arti- 
cle, embracing a class of cases, which in 
my humble viev/ demands the deliberate at- 
tention of this Court. The article alleges 
that the Respondent, sitting and acting as 
judge, acted as the attorney and counsel of 
Samuel Whiting, a guardian accounting be- 
fore him, and for his services as such attor- 
ney, unlawfully and corruptly demanded 
and received the sum of fifteen dollais, and 
as judge, allcrwed the same in said Whiting's 
guardianship account. 

The Respondent in his answer has en- 
deavored to justify this proceeding on the 
ground that until the passing of the late law, 
a judge of probate had an unlimited right to 
act as counsel and attorney, for execu- 1 
tors, administrators and guardians, appointed 
by and responsive to himself, not merely in 
other courts, but in matters pending before 
him as jiidg'e, unless in cases where adverse 
parties were in actual litigation — in judicial 
controversy before him. From the correct- 
ness of this position I must beg leave to dis- 
sent. I have alrc.uty remarked upon the 
supposed distinction between the conten- 
. lious and the amicable jurisdiction of the 
probate c^urt, and have endeavored to show 
ihat this distinction in the jurisdiction of the 
ecclesiastical courts of Great Britain, is not 
applicable to the courts of probate, in this 
Comn)onweaIih. In nearly every case 
pending before a judge of probate, although 
there may not be adverse parties present, 
' there are adverse interPMs existing. Every 
. allowance to a guardian or other person 
reiiilering an account, is a diminution of the 
fundjiolden by such person as trustee. It is 
peculiarly the province and duty of the judge, 
lo protect the interest of tha minors, heiis, 
oreditors, and otl)cr persons interested in 



those funds. All of them though lYi most 
cases, from their helpless and imbecile con- 
oition, they are unable to appear and assert 
their rights^ have interests adverse to those 
of the guardian or other trustee, upon 
which interests thp court is lo adjudge. You 
have been called upon to consider the rela- 
tive situation of the parties in such 
case. Wh^rt a guardian, lor instance, is ap* 
pointed, he islo give bond\o the judge for 
the faithful discharge of his duties, and the' 
judge is legally auihurized and required to 
call itim to an account, for all his expendi- 
tures and other official acts. If he pays 
money of his ward for legal advice, he does 
it at the peril of being able to satisfy the 
judge, that such expenditure was proper and 
justifiable. It is not by bare possibility only 
that such official acts are to come before the 
judge ; if he continue \oliold his office, ihey 
must necessarily come before him, for his ju- 
dicial consideration. He will then be called up- 
on, in the absence of parties adversely interest- 
ed,whom the law regards as incapable of asser- 
ting their own rights, impartially to adjudicate 
upon the fitness of proceedings, which he, in 
another capacity, has himself advised and 
directed, for the doing which he has been 
retained and paid, and is moreover to de- 
cide upon the reasonableness of his o^n 
compensation. Besides, it is to be consider- 
ed that the judge has an unlimited power of 
making allowances to the guardian,' for his 
own seirvices. If th.en the guardian my 
retain and pay the judge without limitation, 
and the judge may lawfully make allowan* 
ces ad Itbituim to the guardian, and the whole 
may be charged upon the funds of the in- 
fant or lunatic ward, and the account is to 
be settled and closed by the judge and guar- 
dian alone, does it not present a temptation 
to collusion, to which no man of honourable 
feelings would expose hitnself, and v^hich 
cannot be warranted by law ? No sir, a man 
who permits himself to be retained by 
another, is thereby disqualified frotn acting 
judicially upon his conduct. He is de| rived 
of that perfect independence, that equilibii- 
nm of nund and feeling, whicli are essen- 
tial to the pure, upright and impartial fid- 
ministration of justi(-e. If the Respondent 
by being retained and taking iees as ctunsel, 
in this and the like cases charged, has wilful- 
ly and repeatedly*^ and I may say almost 
habitually violated the duties of his office, 
which he is sworn to discharge faithfully and 
impartially, he is as manifestly guilty of 
misconduct «nd mal-ad ministration in of- 
fice, as if he hnd violated the most pof itive 
enactments of the statute law. 

With regard to the accusation contained 
in the s'xth article of this impeachu.f nt, it 
does unquestionably charge the. Resj)' ndenC 
with an oflence of a most grave and serious 
character. And if we have in nn. (>§re« 
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dai7 appreciated the natijre of this charge, 
and the weight of evidence brought in sup- 
port of it, we believe it to be must substan 
tiaily proved. There may perhaps be a mis- 
take in date as to the tirsc retainer. Bui 
tho substance of the charge is, that being 
judge of probate, he was retained, in fact 
actdd .i!>c iuusei and attorney, drew a petition 
and instituted proceedings before himself, in 
a macier tu judicial controversy, of great in 
terest and importance to the parties, render- 
ed :tn mterlucutory decree upon these pro- 
ceedings 111 his judicial capacity, and assign- 
ed a day for entering a fiuui judgment, for 
which services, after these proceejjliugs were 
finished he received a fee of fifty dollars. 
The answer to tliis grave cliarge is, that al- 
though tltesei proceedings were in the form 
of judicial proceedings, yet in fact that th^y 
were had by agreement and consent of par- 
ties, with d full knowledge that the Respon- 
deat could not with propriety take judicial 
cpgnizauce of ihe subject ; that he inform- 
ed them, (hat he was indisposed so to do ; 
tliHl notwithstanding such notice, they know- 
ii>g his situation as attorney for one of the 
parties, consented to his appointing and 
swearing the appraisers, and to ail the pro- 
ceedings in the case. Unless this excuse is 
Cuily and satisfactorily established by the 
RpHpondeni, on whom for this purpase the 
burthen oC proof rests, the charge remains 
wiihoat anslwer and .witliout justification. — 
Tiie r<i^y made by the Managers, to this ex- 
cuse, is that in point of law, there was no 
necessity of bringing this process before the 
probate court ; that both the C P. and the 
Sup. J. C had original concurrent jurisdic- 
tion of the case, in either of which courts 
the same proceedings might have been in- 
stituted in the first instujice ; that in fact, if 
the parties were agreed upon the subject of 
(his partition, no legal proceedings, either 
formal or actual were necessary to carry 
such agreement into eifact ; that the alleged 
agreement is an utmsual aod extraordinary 
one; thatitisnot recollected by either of 
the witnesses now b^ore this Court who 
must have been the parties to it, had any 
such agreement existed ; on the contrary, 
that they do recollect circumsti*nces totally 
inconsistent with the existence of such an 
agreement ; that aUhough a final decree 
was not made, yet a decree upon the main 
question was in fact made and: entered up, 
and a day assigned for a final decree ; that 
the imperfect recollection of one witness not 
immediately concerned as to an agreement 
ctfid compromise, may be satistacioiily ac- 
cimnted for by thejfact, that at a late stage 
of the proceeding and just before its^ final 
teriiiinatton in a judicial cour&e^ the &ut>- 
ject was settled by an arrangement then for 
the first time mutually agreed on, and this not 
account of the delicate situation of the 
24 . 



judge, but with a view to prerent the prop* 
erty of one of the parties from being subject 
to^attachinent. The solemn proceedings of 
a court of justice, duly recorded, are to b^ 
idkeriy prima facie at least, to be what they 
purport to be. The cause in question, ap- 
pears to have been conducted in the usual 
course of causes in judicial controversy ;-^ 
and there is no evidence m the case, to war- 
rant the extraordinary character attemptedl 
to be giveu to it, by the Respondent. In- 
deed, the amoufit of the fee alleged and 
proved to have been taken by him, is suffi- 
cient to prove that it was not a case of inerd^ 
adjustment by agreement of parties. Th» 
necessary inference is, from a full examina* 
tion of the evidence, that no such notice 
was given to the parties of the Respondent'^ 
situation, that no such understanding ami 
agreement subsisted between them as set^ 
forth in his answer ; and that the evidence ' 
of this alleged excuse, has entirely and com« 
pletely failed. 

Without dwelling upon the several inter* 
mediate charges the evidence of which i» 
fully before the court, I shall proceed at once, 
to the consideration of the l^th article of 
this impeachment. My learned friends 
have widely differed, in their view of this 
article. One. of them maintains that it im« 
putes no substantial charge of guilt ; whilst 
another asserts, that tlie facts here alleged, 
if proved fiK a stain upon the character of 
the Respondent, which must render him for-r 
ever infamous. Without attempting to r«c* 
oncilethis difference, permit me Sir, to static 
the case, as proved. Col. Alpheus Ware, as 
'guardian of one Breck, a person nan com* 
pos, made out and prepared his guardian- 
ship account, for the purpose of settling it 
with the judge of probate, charging himself 
with certain property, claiming credit for 
services and disbursements, and stating a 
balance in his hands. This account he 
properly submitted to the selectmen of Sher- 
burne, as a party having an interest therein,' 
because the ward, and his family were, or 
without this property would be paupers, for 
whose support that town was liable. Upoa 
this account the Selectmen of Sherburne, 
wrote a certificate, stating that they had ex- 
amined it, were satisfied that it was just and 
ought to be allowed. This accwinl War» 
ean ied to the Judge, who passed it as it them 
stood, passed a decree which is in the case^ 
stating that the same was allowed as assent- 
ed to, or approved by the Selectmen of 
Sherburne, ordered it to be recorded, and 
delivered it to the Register for that 
purpose, who gave t\\e accountant th^ 
usual certificate stating the balance^of the 
account. A. conversation then took place^ 
between Grout, one* of those selectmen, 
Wa e and the judge, respecting the estate- 
in question in conse(^uence of which thift 
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Itespoadent thought himself entitled to a 
fee of |5 from Grout at the representative 
of the town of Sherburne, because that 
town, as before stated, was interested in the 
fund in the hands of the guardian. Grout 
refused to pay this demand, for reasons 
stated in hil deposition, taken by the Res- 
pondent ; refused to consent that Ware 
should pay it and charge it in the account of 
tats ward. Subsequently, upon Ware^ con- 
aentingto pay it,the Respondent interlined it as 
a charge allowed in the account already set- 
tled And passed ; altered the balance to con- 
form, and rendered a decree or suffered! he de 
wee already tentered to stand, importing as it 
no\^ does,thatl:e account was approved by the 
•electmenofSherburne. Tiiis isthe exactstate 
of the case, without relying on any of those 
circumstances, wbic^ are supposed to give a 
coloring to the transaction ; and in whatev- 
er form the story is teld, this is the sub- 
stance. We have been strenuously called 
on to state what offence this is to be denom- 
inated. The offence consists in altering and 
tbeieby falsifying a paper, signed by other 
persons having an interest theiein, without 
their consent, and expressly against the 
consent of one of them,.in a material part, 
and thereupon wilfully and corruptly enter- 
ing a decree false in point of fact. By what- 
ever appellation other gentlemen may think 
proper to denominate this offence, we call it, 
and it is sufficient for the purposes of this 
prosecution to call it, a great misprision-ya 
misdemeanor— misconduct and mal-admin- 
Istration in office. 

My learned friends, in their defence of 
the Respondent upon this article appear to 
have relied principally upon impeaching the 
testimony of the witness. Col. Ware. It is 
however obvious that all the substantial facts 
of this charge, are proved by the papers 
from the files of the probate office, and the 
testimony of their own witness Mr. Grout, 
independently of the testimony of Ware. 
Tbe'account is exhibited, showing the in- 
terlineation of the item, and the alteration 
of thehalance, in the hand- writing of the 
Respondent ; the decree states that the ac- 
count was allowed and passed with the con- 
sent of the selectmen of Sherburne ; and 
Mr. Grout testifies that he refused to con- 
sent that said sum of five dollars should be 
paid by Ware and charged in the account. 
That the Respondent had a design to con- 
ceal this transaction from those selectmen, 
is fully proved by the circumstance of his 
irregularly inserting this item in an account 
already certified, sworn to, passed, and de- 
livered to the Register for record, and which 
in the due course of business would never 
again come before them, instead of making 
it an item in a future account, which 
must come to their knowledge, and to which 
they might and probably would object. — 
Considering therefore the main facts of this 



charge to be fully proved« without reliance 
upon Ware, still however it is not only due 
to the cause, but an act of justice to this 
witness, to take some notice of this attempt 
to impeach his testimony. This witness ap- 
pears to be an honest and respectable citi- 
zen brought here by the compulsory pro- 
cess of the court, to tell what be knows ; and 
his character ought not to be wantonly and 
imjustly assailed, because it happens to be 
necessary to the Respondent's defence. He 
is said to entertain a deadly hatred towards 
the Respondent, to be actuated by feelings of 
dark, malignant, cowardly revenge. These 
are the very words. Language can furnish 
no epithets, importing a more diabolical spirit. 
Can the imputation of«uch a temper be 
justified by evidence, that the witness has 
expressed some anger and resentment, on 
being sued by the Respondent ? This sure- 
ly is not uncommon among parties litigant. 
But who ever imagined, that the natural hos- 
tility between adverse parties, contending 
for their rights in a civil suit, although warm- 
1 ly expressed, was of such a character as would 
induce them to gratify the most savage mal- 
ice,* by the grossest perjury ? Is it >more 
satisfactorily established by the loose testimo- 
ny that in a recem conversation, the witness 
stated that he thought he could get the Res- 
pondeat indicted, or expressed an opinion 
that he was liable to indictment ? Every 
prosecutor, in laying a .complaint before a ' 
grand jury expresses a similar opinion res- 
pecting the party complained against. Is 
every such complainant to be charged with 
brutal malice, to be suspected of perjury, and 
impeached and pronounced unworthy of be- 
lief? 

Another reason is, that if the Respondent 
is guilty, the witness was an accomplice in 
his guilt. Can this charge be seriously urg- 
ed by the Respondent ? Does the witness 
state any circumstances with regard to his 
own conduct, which were not perfectly ex- 
cusable under the circumstances of the 
case? A judge, of high authority, of 
great eminence and learning, presumed and 
bound to know- the law, in the exercise of 
his official functions and in the very seat of 
justice, dealing with a plain unlettered man, 
a suitor before him, requires a sum to be 
paid from funds under his care. Be such 
demand and the means of urging it, ever so 
unlawfuland corrupt, still such requisition is 
equivalent to the most express assurance of 
the judge, that a compliance with such de- 
mand is lawful and right. Because the wit- 
ness yielded, reluctantly indeed, and with 
some hesitat'on as against his own plain no* 
tions of propriety, still in as much as he did 
yield to such superior authority, in a matter 
in which the assurance of the judge was in 
his estimation a law to him, can it with any 
truth, propriety or justice be said, that he is 
upwonhy of belief, when called to give tes- 
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timony to these facts, because by ^ his own 
showing, be was part'keps criminiSf an ac- 
complice in the Respoudeni's guilt ? Again 
it is said, that this is a stale complaint, that 
the witness has lain by and forborne to make 
this complaint almost six years. It is true 
that he has not made a formal complaint to 
the House of Representatives, or taken any 
measures to get the Respondent impeached. 
Perhaps there might be some weight in 
this suggestion were he now a volunteer.-^ 
But he is neither prosecutor nor complain- 
ant ; and he would unquestionably have 
lain by six years longer and forever, had he 
not been authoritatively called on to give 
liis testimony. It is further urged, that if a 
witness state a falsehood wilfully, though in 
-an immaterial poiffit, no part of his testimo- 
• ny is to be believed. This is no more than 
saying, in other words, that if in the course 
of the trial,, a witness be proved guilty of 
wilful perjury, no reliance can be placed on 
his veracity. To this rule we readily agree, 
but we deny that the case furnishes any 
ground for such a charge. In all essential 
parts, his testimony is corroborated by that of 
Mr. Grout ; and in no partidular is he con- 
tradicted. The supposed contradiction a- 
bout beginning the conversation is easily 
reconciled. Mr. Grout does not say that he 
began the conversation with the judge, but 
began to state the facts, and Ware interrupt- 
ed to correct him ; and Ware states the 
same thing. Not the slightest evidence has 
been produced against the credit of Col. 
Ware, and his general reputation for veraci- 
ty. On the contrary, when one of the Man- 
agers, put a question, to that effect, to one of 
the witnesses, inadvertently I confess, it was 
objected to, from the other side, and with- 
drawn. The rules of law will not permit a 
party to support the credit of his own wit- 
ness before it is called in question, simply 
because, when no evidence is brought 
against the reputatioti of a witness, the law 
presumes that none can be produced. In 
every point of view in which the testimony 
of the witness is considered, I maintain with 
f^reat confidence, that it stands unshaken. I 
feel some satisfaction in coming to this con- 
clusion, on account of the witness, though 
an entire stranger, to whom I have never 
spoken, excepf on the stand, because he ap- 
pears to me to have been treated with an 
unusual degree of harshness and severity, 
which no evidence in the case would war- 
rant ; and because the attempt to invalidate 
the force of his testimony, by charging him 
with malice and perjury was as cruel and 
unjust, as in my humble apprehension it has 
proved feeble and unsuccessful. 

[Mr. S. stated at length the testimony of 
Ware, in connection with the papers add 
other evidence.] 

The evidence in support of this article, , 
proves a gross abuse of power to obtain a 



sum of money from a trustee accoimting be- 
fore him, under color of a compensation for 
services, which the Respondent himself con- 
sidered due, if due at all, from other persons, 
and an attempt to conceal this from' the 
persons interested, by the most unwarranta- 
ble means, by the falsification of records an^ 
papers. It proves not only the actual guilt 
of the Respondent, but a rhanifest conscious- 
ness of guilt. The declaration that the over- 
seers nee^ know nothing about it, his ar- 
rangenAentof the business in such manner that 
they might kriow nothing about it, his calling 
for the certificate which had been signed by 
the Register -and actually delivered to the 
guardian, and altering the balance therein 
stated, in order as he remarked that papers 
might not clashf all lead inevitably to the 
conclusion, not only that the Respondent 
acted corruptly, but that he did so knowing- 
ly and wilfully. On the whole, the evidence 
produced in support of this article of irn- 
peachme|1t, fixes upon the Respondent, be- 
yond all reasonable doubt, a complicate4 
charge of meanness, corruption and guilt. 
Mr. President, I wHl not detain you with 
remarks, upon the remaining articles of 
charge, which will be more fully considered 
by my learned colleague. Notwithstanding 
the length to which these remarks have ex- 
tended, I am sensible that I have talien but 
an imperfect view of the details of this long 
and complicated case. But I address my- 
self to experienced men, to intelligent judges, 
capable* of estimating the qualities of con- 
duct, and appreciating the force of evidence* 
We have no earnest invocation to make to 
the Judges of this Hon. Court except that 
they will examine the ease now submitted to 
ihem, without fear, favour, affection, preju- 
dice or partiality, and pronounce their de- 
cision, not according to the momentary im- 
pulses of sympathy and compassion, but up- 
on the invariable dictates of judgment and 
rea3on. If sensibility should usurp >the seat 
of justice, and take the place of the un- 
derstanding and judgment, laws would be 
unavailing, and all civil and social rights be- 
come fluctuating and uncertain. Justice 
might throw away her balance, for it would 
be useless, and her sword, for it would be 
mischievous. If punishment and disgrace 
are to overtake the Respondent, it is because 
punishment and disgrace are the natural, the 
necessary and the inevitable consequences 
of turpitude and crime. The Represents -. 
tives of the people of this Commonwealth, 
demand at your hands no sacrifice of inno- 
cence ; they ask -for no victim to their re- 
sentment, for they have none to gratify^. If 
applying the evidence to the law in this case, 
this Court can consistently with the conclu* 
sioQS of enlightened and indexible judgment, 
pronounce the Respondent innocent, these- 
Representatives will rejoice to find that th^ 
rsputatign of this Commonwealth, still s^ 
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mains pare and anspotted. But if these ; | 
conclusions should be otherwise, if this Court j/ 
is satisfied, that the Respondent has abused 
the powers entrusted to him, disregarded the 
rights of others, and violated his high official 
duties, the Representatives of the people do 
earnestly hope, and confidently iruut, that 
this high Court, disregarding all consequen- 
ces personal to the Respondent, will pro- 
nounce such judgment on his conduct, as 
'will prove a salutary example to all others in 
authority, vindicate the honour and secure 
the rights of this Commonwealth, and ena- 
ble them to transmit to posterity, that un- 
blemished reputation for purity, honesty and 
integrity in the administration of justice, 
which has hitherto been the ornament and 
glory of Massachusetts. 

Mr. Shaw having been frequently inter- 
rupted in his argument by the counsel for 
the Respondent, to correct supposed niis- 
48tatements, the question was taken in the 
course of his argument, whether the aoun- 
sel for the' Respondent should be permitted, 
instead of interrupting at the time, to notice 
1»hat they conceived to be inaccuracies af- 
ter tire argument on the part of the Mana- 
gers shouldije gone through. It was decid- 
ed in the affirmative — 

Yeas — Messrs. Bourne, Ruggles, Clark, 
Moseley, Doojiitle, Ranioul, Whittemore, 
Sullivan, Eastman, Bigelow, Allen, Tufts, 
Parker, Williams, Gardner, Hunnewell, 
Welles and Brooks— 18 

Nats — Messrs. Thomas, ReynoVds. Ly- 
man, Dwight, Hyde, Pickman, Burtlett and 
Vainum — 8. 

Mr. Shaw concluded his remarks at £0 
minutes past 5, and was succeeded by Mr. 
Dutton. 

Mr.DUTTON. Mr. President,afteratrial, 
tliat has exhausted the patience, if not the 
strength of all concerned in it, it has become 
my duty to make someremarks, both on the 
law and the facts, in closing this cause on 
the part of the House of Representatives. 
It is not mv mtention to travel tlyough the 
whole of this case, and if it was, I have not 
strength enoi^h to execute it. It is a relief 
to me, however, to feeJ, that this is not nec- 
essary, after the able argunient- of my 
learned associates, and that I might with 
great confidence leave the cause to the judg- 
ment of this Honourable Court without fur- 
ther illustration or remark. 

It was said by the learned Gentleman who 
opened the Respondent's defence, that he 
had greatly suffered in his feelings and rep- 
ut^tioh by the publicity of this prosecution. 
Thin may be true ; but whatever the extent 
of tliis evd may be, it was iiicident to the 
impeachment itself. A committee of the 
House reported a statement of facts ; on 
these, the House ordered articles, to be 
Cranned — these were publicly read and car- i 
<?ed to the bar^f this Court. The Respond- ' 



ent was summoned to answer, and iiad iitoB 
and opportunity to make his defence. Ail 
these proceedings were necessarily public. 
His accusers li;<ve been brought into Courfy 
and examined face to face, and he has heen 
fully heard b> able, and leai ned CounAel. I 
am not insensible to the power of eloquence, 
nor will I withhold my humble (rimue of 
admiration at the fidelity, learning and abil- 
ity, which have been exerted in the Res- 
pondent's defence. I rejoice at this; for 
whatever may be the res< It of this trial, it 
never can be said that he has not been ably 
and powerfully defended. 

An' allusion has been made to the over* 
whelming power of the prosecutot«. The 
House of Representatives do not pretend to 
any other power, or toextrcise it in any oth* 
er'way than the Constitution prescribes. In 
impeachments, they act as the grand inquest, 
of the State, in the name and behalf of the 
whole people ; and whenever a case occurs 
which justifies their interposition, it becomes 
their duty to present it. As guardians of 
the public morals, as exercising a superviso- 
ry power over the conduct of men in office, 
they are bound to take notice of all miscon- 
duct and mal-administration in office. In 
the first instance, the pioceedings are neces- 
sarily tx parte, and \( prima facie, a strong 
case be made out, they have no choice left ; 
they ought to make presentment ; and as of- 
ten as this occurs, it is to be hoped that the 
House of Representatives will always have 
the firmness and the patriotism to do iheir 
duty. The people have a deep interest in 
the administration of justice ; it should not 
only be pure and. upright, but unsuspected. 
Whatever tends to diminish or shake the 
confldem-e of the community in the integri- 
ty of a judicial oi!icer, ouglit not to be suffer- 
ed to circulate without inquiry ; for any 
loss of confidence in the judicial department 
of the Government would be a public calam- 
ity. Statements and circumstjinces there-' 
fore, which implicate the judicial purity of 
any man, which end to deprave the public 
sentiment and opinion, ought to be brought 
I to the test. The government itself lives and 
acts by the force of ophiion ; and it is of the 
last importance that this should be enlight^ 
enod and uncorrupted. Our whole system 
is as much an experiment in iiHirals as poli- 
tics ; and if ever this moral force is lost, all 
is lost. It will not be denied in this case, 
that enough has been proved to put the Res- 
pondent to answer ; and if he has been able 
to satisfy this honourable Court that he is 
not guilty of the offences charged upon him, 
he will, of course be, acquitted, and Itrnst 
restored to all the respect and. confidence, 
which, as a citizen and magistrate he enjoy- 
ed before this prosecution was begun. 

The constitution provides, that the " Sen- 
ate shall be a Court with full authority to 
hear and determine all impeachments, made 



TIUAL OF JUDG£ PRESCOTT. 



193 



\y the House of Rfipre^ntatives, against 
any officer or officers oftheCominoniveaUh, 
ibr misconduct and maUadministration in 
■ their;offices»" What then is a Court of Im- 
peachment? What b its jurisdiction, its 
powers and modes of proceeding ? Where 
.must we ^ to learn the law and practice of 
iinpeaclinients ? To Kngland, the country < 
from whence the great principles of civil 
liberty as well as eif law are derived. Our 
Court of Impeachment is formed after the 
.model of the high Court of Impeachment in 
Great Britain. There the House of Lords 
is the Court, here by an obvious analogy, 
the higher branch of the Legislature ; there 
the House of Commons impeach, and here 
the House of Representatives, the most nu- 
merous and popular branch of the Govern- 
ment. In one sentence, the Senate is made 
a Court of Impea'Chment ; all the inci- 
dents, rules and forms of proceeding there- 
fore appertaining to such aCom't, are also 
recognised and established. They become 
a part of our law, and as such, ought to be 
preserved^ with as much care as any other 
part of our law. Whatever then is peculiar 
to a Court of Impeachment as to its juris- 
diction, its rules and its forms, is as truly 
established by this clause in the Constitution, 
as the trial by Jury is, in a common law 
Court. Suppose the Constitution had pro- 
vided th%t there slmuld be a Conn of Chan- 
cery in this State ; it would follow of course 
that all the jurisdiction, powers, hicidents, 
rules and forms pertaining to such a Court 
in England, would be established hece ; and 
all tiiis upon the plain maxim of common 
sense as well as of law, that all the inci- 
dents and means, proper or necessary to. the 
possession, enjoyment or exercise of the 
principal thing granted, or established, are 
also granted and established at the same 
time. 

^s to the rules of evidence which are to 
govern a Court of Impeachment, I a^rce 
with' th^ learned Counsel who opened this 
parto the Kespondent's defence, that they 
are essentially the same as govern Courts of 
Common Law. A man is not to be con- 
victed because he is impeached, upon hear 
say, or upon evidence not under oath, but 
upon the highest evidence the nature of the 
caw admits, in the form, and under the 
sanctions which belong to other Courts. 

I also agree with the same learned Gen- 
tleman, that the same legal notions of (Times 
anfi offences, areas substantially to he re- 
garded in this Court, as in any other. I have 
no conception that the law is to be disre- 
garded, or perverted ; that the nature of of- 
fences is to be changed, or that any of those 
great legal or moral distinctions, which have 
been recognised and acted upon in England 
or in this country, are lobe overlooked or 
'Confounded. 

B\r^ ifi thought it possible that the Res* 



pondent could be convicted upon any other 
than legal and constitutional grounds, I 
should deprecate such a result as pregnant 
ivith infinite mischief to the state ; and the 
day in which I from any cause, had been 
concerned in it, as the most linfortunate one 
of my life. - But I know it is not possible. 
If we cannot bring home to the Respondent 
some legril offence, some violation of law^ 
this impeachment cannot and ought not to 
be sustained. We disclaim and abhor all 
notions of convicting the Respondent, on 
ariy grounds of supposed expediency or poli- 
cy. The books I have read, nnd^the princi- 
ples I have imbibed, have instructed me dif- 
fe/ently on the subject of impeachment ; 
and I hold it better that twenty guilty men 
should escape than that the plain principles 
o/ la\v should be violated. We do not 
stand hei e, as members of the House of R.ep- 
resentatives, or as Lawyers, to maintTiin 
star-chamber doctrines ; — We are not the 
advocates of the oppressor, but of the op- 
pressed — not of those who do injustice, but 
of those who suffer it. 

I was at. a loss, during no small part of 
the learned gentleman's argument to ac- 
count for the great array of positions and au- 
thorities, which he brou<i;ht to bear upon the 
case, a great part of which I admit to be 
sound law ; and I do not now understand 
the reason of it, unless he had some ex- 
pectation tliat amidst all the learned dust he 
raised, his client had a better chance of 
escape. 

Our constitution provides that the " Judg- 
ment of the Court, shall not extend hirther 
than to removal from office, and disqualifi- 
cation to h(»ld or enjoy any place of honojiir, 
trust, or profit under this CoinmoiiweaUh ; 
b\v the party so convicted, shall be never- 
theless liable to indictment, trial, judgment^ 
and punishment, according to the laws of the 
Iniul." In Eti^lcind it may be removal from 
office, disqualification, fine, iinpvisonmeiU 
and even death. 

In England, and in this Country, the per^ 
sons who have been impeached,Uiave usual- 
ly been such as have held some important 
trust, of a public nature, or exercised some 
hijrh office, connected with the welfare of the 
Stale. One hundred years ago. Lord MaC' 
desjield was impeached, for selling the offi- 
ces of trie Masters in Chancery, which was 
declared to be in violation ot his oath as 
Lord Chancellor, and of the great trust and 
confidence reposed in him ; Warren Hast- 
ins^s was impeached for mal conduct as 
Governour General of India ; and in later 
times Lord Melville was impeached for 
breach of trust as Treasurer of the Navy, 
8ic Cases of tliis sort, usually embrace a 
sreat variety of facts and circumstances, and 
ofien extend through a considerable period 
)f time. Thus in the case of Judge Chase. 
H'e was impeached for certain official coiX9 
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duct, in Delaware, Maryland, Pennsylvania 
and Virginia. The nature of these offences, 
indicates the proper remedy. It would be 
inconvenient, if not impracticable to punish 
misconduct in office, by a resort to the tribu- 
nals of common law jurisdiction. 

For what offences or crimes then may an 
officer of the government be impeached ? 
By our constitution, for " misconduct and 
mai-administration in office** only. It be- 
comes then important to ascertain the inean- 

« ing and import of these words. In the first 
place, they include bribery, extortion, and 
misdemeanor, wlrich are technical words, 
well known and defined in law. They also 
have a more extended meaning, and .em- 
brace a variety of official acts, which do not 
amount eitHer to bribery or extortion. The 
word, corruption, though not defined in the 
law, has an intelligible meaning when ap- 
plied to the conduct of a man in office. In 
common acceptation, it means " %vicked- 
ness,*' " perversion of principles,*' "loss of in- 
tegrity,*' When we speak of the corrupt con- 
duct of a judge, we do not always mean 
downright bribery or extortion. I remember 
in the trial of Judge Chase, that one of his 
counsel maintained, that by the constitution 
of the United States, a Judge could not be 
impeached for any offence for which he 
could not be indicted ; and I also remember, 
that this position was abandoned in the 
course of the trial. Cases were stated which 
were clearly impeacliable though not so cer- 
tainly indictable. As for instance — Suppose 
a Judge of Probate should open his Court, at 
the time and place provided by law, and af- 
ter keeping it open for an hour, should close 
it and go home, to the great delay and det- 
riment of the county. There is no law, 
which declares for how long a time he shall 
hold his court at any particular place ; and 
yet a habit of this sort would undoubtedly 
amount to misconduct in office, for which 
be might be impeached. Or suppose a 
Judge of a common law Court should com- 

. pose his jury of eleven, instead of twelve 
men ; this would be mal-administration in 
him although there is no law which declares 
that a jury shall consist of twelve men. One 
of the Respondent's learned counsel admit- 
ted in his argument, that if a Judge of the 
Supreme Court should contemptuously re- 
fuse to give an opinion, when required by 
the Executive, in a case clearly within his 
duty, it would amount to misconduct in of- 
fice ; and yet none of these cases partake of 
the nature of bribery or extortion. The doc- 
trine therefore which the learned gentleman 
seemed inclined to advance, that a Judge 
could only be impeached fur bribery or ex- 
tortion, cannot be sustained. Now whether 
such conduct in office as I have staled, be 
indictable as well as impeachable, i$ of no 
importance ; it is enough for my purpose, if 
it be clearly impeachable. 



II 



I have stated that we must make out a 
clear case of some legvl offence, some viola- 
tion of law, before we can rightfully demand 
judgment against the Respondent ; and this 
must be of some statutory provision, or some 
plain principle of the common law. The al- 
legation of this offence or violatioiiof law, 
roust be according to the just interpretation 
and true meaning of that clause in the bill 
of rights, which declares, that ** no subject 
shall bo held to answer for any crime or of- 
fence, until the same is fully and plainly, 
substantially and formally described to him." 

The common law, in its true exten^ is a 
great code of rules, which can be applied to 
ascertain and determine the rights and obli- 
gations of all. It is a great system of prin- 
ciples and analogies, of a moral as well as 
of a legal nature, furnishing protection for 
all sorts of .rights and remedies for all sorts 
of wrongs. It embraces all the duties which 
a man owes to his neighbour ; it can always 
be brought in aid of what is morally or le- 
gally right and just ; and it provides abund- 
ant means for detecting and punishing every 
kind of fraud, injustice or oppression^ This 
law is ours by inheritance, and by adoption ; 
it lies at the foundation of all our civil an d 
judicial institutions, and ought to be preserv* 
ed by us in all its vigor and symmetry. 

By the clause just read from the bill of 
rights, it is required, that the crime, or of- 
fence shall be substantially and formally al- 
leged. But what \s formal and what is aufr* 
stantial, muit be determined by the usual 
course of proceedings, in the court, where 
the man is accused. If a man is indicted in 
a court of common law, for a felony » the crime 
must be charged with all the technical pre* 
cision, which belongs to such a court. The 
accused has a right to require of the govern- 
ment to set forth his offence with the utmost 
certainty, to state the time, place, circum- 
stance and manner of the act, and with few 
exceptions to prove the offence as it is charg- 
ed. I am aware that these *' unseemly 
niceties" as Lord Hale calls them, have 
been the subject of regret and complaint a- 
mong wise and good men, as too much fa- 
vouring the escape of the guilty ; — But I 
am not prepared to say that they ought to 
be expuofft^ from tsm 4aw, for they are In 
favour of life, and of personal liberty. But 
if a man is impeached, for misconduct and 
mal-administrution in office, what is «u6- 
stancBj and what isybrm, must be decided by 
the rules and course of proceedings in courts 
of impeachment. The law and practice of 
impeachment must be resorted to in this 
case, (o/ the right construction of the clause 
in the bill of rights. Some legal offence 
must be alleged, and this must be done 
plainly and intelligibly, so that the person 
accused may know what he is called to an* 
'swer to, and if this is done, the offence is 
substantially set forth. P^o man whg has 
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bee» accused of one offence, shall be held lo 
Answer to another distinct and different of- 
fence, which is not inteiiigibly stated. In 
the trial by' impeachment, the law and the 
practice of impeachment are to govern, and 
.these are as much in favour of the accused 
as of the accusers* 

As Che forms of proceedings in courts of 
4mpeachttient, are peculiar, little can be 
found on the subject in common law books. 
Belden, in his chapter upon the ^^ Judicature 
of Parliament," gives a general view of the 
course of proceedings; and Wooddeson, in a 
single lecture has compiled, chiefly from 
parliamentary precedents, both the law and 
practice of impeachment. Blackstone de* 
Totes about one page to the subject, and 
calls articles of impeachment, ^ a kind of 
bills of indictment.'' By these authorities, 
it appears, that ihe " articles need not pursue 
the strict form and accuracy of an indict- 
ment ; for it has been ruled, that by the law 
•nd usage of Parliament, in prosecutions by 
iinpeachment, for high crimes and misde- 
meanours by writing or speaking, the partic- 
ular words supposed to be criminal are not 
necessary to be expressly specified in such 
impeachments. The resolution indeed pas- 
sed in a party cause ; but it seems agreeable 
to a concession of the Lords, several years 
before, thar the Commons might if they 
pleased, impeach in general terms." In 
6elden's Judicature of Parliament, it is said 
that the Commons impeached Richard 
Uyons for procuring patents and licenses, 
&c. &c. and also "tn general words" ol 
many extortions. In the same book, page 
1597, it is said that " all the Lords, spiritual 
and temporal, claimed as their liberty and 
franchise, that the great matters moved in 
the Parliament, and to be moved in other 
Parliaments, in time (o come, touching the 
Peers of the realm, ought to be admeasured, 
adjudged, and discussed, by the course of the 
Parliament, and not by the civil law, nor by 
the law of the land." In the 1st volume P. 
Williams, page 616, the subject is thus al- 
luded to :-— ^'And as to what was said that this 
being an attainder by Parliament, differed 
from an outlawry, and that the course of 
Parliament made it good ; it was answered 
that impeachments in Parliament differed 
from indictmentSj and might he juslified hy 
the law and course of Parliament" 

If we examine the precedents, we shall 
find them conformable to the doctrine. The 
articles of impeachment state certain facts 
generally, importing some o fence or viola- 
tion of law, without much re£[ard to time, 
place or circumstance ; but with sufficient 
certainty td give the accused, distinct infor- 
mation of what he is charged. The precise 
species of crime or offence is not usually, if 
ever stated according to common law defiui - 
tfon ; but lie is charged with the breach of 



some law provided for the case, with a breach , 
of trust, with a violation of his oath of office^ 
with acting contrary to his duty, inc. &lc. fitc. 
Such are the articles in the case of Lord 
Macclesfield, Warren Hastings, Lord Mel- 
ville and Judge Chase. The answer, like 
the articles, is very general, consisting of a 
great variety of statements of facts, and rea- 
sonings upon the law ; explaining some " 
things, qualifying some things, and denying 
some things ; in fine making the best de- 
fence the case will allow, both on the law 
and the facts. Then follows the replication, 
denying generally the sufficiency of the 
answer and averring the truth of the charges. 
Such also has been our own |)raetice in the 
few cases of impeachment, which have oc- 
curred since the adoption of the constitution, 
as it appears from the records of the court. 

Theconstitmion declares, that the party 
convicted on an impeachment, shall never- 
theless be liable to indictment, trial, judg- 
ment* and punishment, according to the 
laws of the land. This provision seems to ' 
carry with it, a clear distinction, between a 
trial at common law, and a trial by impeach- 
ment. 

The pleadings being closed, the trial pro- 
ceeds, and we find no' notice of demurrers, 
either general or special to their suffioiensy. 
After a conviction, motions in arrest of judg- 
ment or in mitigation of the sentence of the 
court are sometimes sustained. In the case 
of Lord Winton, one of, the Scotch rebel 
Lords, there was a motioh in arrest of judg- 
nient, for want of certainty as to the timo 
the acts were alleged to have ^been commit- 
ted ; but this was overruled. 

I might safely leave this part of the case 
with the Court, on the slight examination 
which has been made of the law and prac- 
tise of impeachment in England and in this 
country ; but the lea/ned counsel for the 
Respondent have expended so much labour 
on tliis subject that I am willing to go a lit- 
tle further, and endeavour to ascertain if 
some additional aid cannot be derived from 
the common law. There are two modes of 
proceeding at common law where the sover- 
eign prosecutes, which bear some analogy 
to the process of impeachment : one is an 
information in the nature of a t^uo warran- 
to, and the other is an information for an 
intrusion. 

Formerly there was in use in England a 
writ of quo warranto for tlie Kin^, in the 
nature of a writ of right. This being found 
inconvenient, it has been succeeded, in lat- 
er times by an information, filed by the At- 
torney-General, in tli^ nature of a quo war- 
ranto. The form of the writ is given in 
Coke 2 Ins, 279, and is very brief: A. B. is 
summoned, kc. ostensuruSf to show, quo 
warranto, by what authority, &c. &,c. Thfr 
information is in the same brief ToriQ, and 
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is properly a criminal method of prosecu- 
ion, though civil rights are urteii tried un- 
der it. We have the same process. Tlie 
Attorney or Sulicitor-General soinet mes ex 
oficio, and sotnetimes by direction of the 
Cegisluture, files an information in the na- 
ture of a quo warranto^ against a corpora- 
tion, or against an indi idual, alleging in 
the case of an individual, some usurpation, ; 
and in ihe case of a corporation, some abuse ' 
of their franchise. In the case of the Com- I 
roonwe.tiih vs. Samuel Fowler, tisq. he was ! 
called upon to show by what wcurant, he 
claimed to have, use, exercise ami enjoy the | 
office of judge of, probate for the county of' 
Ham()den. in all these cases, after a short > 
and general statement of the facts, the par- i 
ty is called upon to set out specially his righ I 
or title. In informutions for intrusion by I 
the King, the form of which is given in ' 
RasteiTs Ejitiies 412, the defendant must ' 
set out his title specially ; but if the infor- 
ma .'ion is at the instance of an individual, 
tlic defendant may plead generally non in , 
trusit ; but if he pleaded not guilty, to an in- , 
formation by the King, he should be put out ' 
of possession immediately. This r^giit to ' 
make alie;ations in a general form, and to 
pill tlie party to set out his right or title | 
specially is an incident of sovereignty — one 
of its prerogatives. 

The object n( an impeachment, by our 
constitution is to vemo\e tlie ofi^cer — to 
ihise, and ic 
IS up/n tria 
feiled it. The ailr^ations are made in the 
liame and behulf of the whole people ; it is 
the sovereign nlio pro.secutes ; and it is an 
incident of Uiis soterei^niy to make these in 
general words, plainly, intelligibly and stib 
siani'vely, I a^ree, but not with the tech- 
nical accuracy which pertains to the courts 
of coiinnon law jurisdiction. 

I ivijl now proceed to submit a few re- 
marks to the consideration of this Hon. 
Court upon ihe duties of a judge of probate. 
His genend po^v«rs and duties are defined 
by law, such as taking the probate of wills, 
granting administrations on the estates of 
laersons deceased, — appointing guardians to 
ininors antl other peisons — examining and 
allowing the iiccounts of executors, adudn- 
iitrators and gu udians, k,c. &&c. but there is 
t\() ex})res>s law ;is to his duty in relation to 
those numerous liitlodetads in the ordinary 
busine.is*of liis (/ifjce. 

Tl>ere are duties of a general nature aris- 
ing from his acceptance of the office. The 
uccrplance itself im)}lies an engagement, to 
fijini all its duties faithfully and impartially. 
Ix h in the nature of a covenant, or con- 
uact, that he \»i)l execute the trust which 
the office creates, that ho v«ill perform ail 
tlie duiiej<, which its nature and object re^- 
^ij es..^.If he refuse to ['crforui these duties, 
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seize the franchise, and to grant it to anoth- 
er, if it appears up/n trial that he has for- 



or if he performs them so negligently, as to 
produce mconveiiience or uijury, he violates^ 
nis obligation. • - 

There are also certain duties arising from 
the relation which exists between a judge of 
probate and executors, admmisiratois and 
guardians These persons are clothed with 
a certam legal capacity, by virtue of a de- 
cree made by the judge. They all i^erive 
their authority from him ; and in the-first in>' 
stance, they are all accountable to hnn for 
the manner in which they have exercised it. 
There may be some difficulty in deiermin* 
ing what his duty is in a patiicular case ; 
but there are certain broad lines of distinc- 
tion between which it wilt be admitted his 
duty somewhere lies. lie has a right to 
prescribe certain official forms and t re* 
quire certain formal papers, which may con- 
duce to the orderly management of his of- 
ficial business ; and I hold it to be his duty 
as a judge to give such information, such -of* 
ficial diiection and advice, as will euabl« 
persons making application to him, to com-^ 
ply with the forms and modes of proceeding 
which he himself has prescribed. These 
subsidiary acts, these official directions, area 
part of his duty as a judge, and if he> refuse 
to give them he violates the trust and con* 
fidence reposed in him. The persons who 
apply to iiim to take the probate of ,a will, 
to take letters of administration, or guardi- 
anship, need such instruction and advice ; 
and tliey usually come to htm under circum ■ 
stances of bereavement and affliction. If 
he refuses to give them the necessary infor- 
mation, as to the/orins which he has adopt- 
ed for the regulation of his own office, un* 
less they pay him as a counsellor, he takes 
an "improper advantage of their situation, 
and makes an unlawful gain, contrary to his 
duty as a judge. On the other hand, it is 
not contended that a judge of probate is 
bound to write out the accounts of execu- 
tors, administrators, and guardians, or to 
answer qt]¥!stions of taw which require time 
and examination. But it does appear to me, 
that those questions, arising in the settlement 
of an account or an estate, whidi can be 
answered acioss the table, those little auxili- 
ary services which grow out of the subsist- 
ing relaiion of the parties, may fairly be 
considered within the duty of the judge. 

Whatever may be the iiature and extent 
of these duties, w hether the outlines of them, 
which I have sketched be correct or not ; it 
is to be remarked that in addition to all oth- 
er obligations, there is~superadded the oath 
of office. This is prescribed by the consti- 
tution. I A. B. do solemnly swear and af- 
firm that I will faithfully and impartially 
discharge and perform all the duties incum* 
bent on me- as [Judge of Probate] according 
to the best of my abiUties and understand-- 
ing, agreeablv to the rules and jre|^ulatioBS 
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of the constitution and the laws of this Com- 
monwealth. So help me God." Here is a 
jlaw binding upon the conscience, as well as 
the conduct of the judge ; here is an obliga- 
tion imposed under the solemn sanction of 
an oath. The doing any act, or permitting 
others to do it, which affects his fidelity or 
impartiality, is a breach of a most sacred 
law, a violation of his oath, and contrary to 
fkis duty as judge. 

At a quarter past 6 o'clock, Mr. Dutton 
gave way to a motion for an adjournment. 
The Court was adjourned to 9 o'clocl^ to- 
morrow morning. 

SENATE. 

TBURSDAT, APRIL 26. 

Court of impeachment. 

The usual messages between the two 
Houses were delivered by Mr. Rantoul, of 
the Senate, and Mr. Holmes of the House 
of Representatives, and the Court was open- 
ed at a few minutes after 9 o'clock. 

Mr. WEBSTER. Before anv further 
proceeding on the part of the Hon. Mana- 
gers, I beg leave to state to the Hon. Court, 
that after 10 o'clock last night a document 
came accidentally to the knowledge of the 
Respondent, showing the ancient usage of 
the county of Middlesex. With permission 
of the Hon. Court, I would now introduce it 
in evidence. It relates to the probate of a 
\ will, upon which a letter of administration 
was granted by the Respondent's predeces- 
sor, at a special probate court holden at the 
request of tl^e exeeutor, for which extra fees 
were charged, which were paid by the exec- 
utor, and afterwards allowed by the judge in 
the executor's account. I presume there 
will be no objection on the part of the Hon. 
Managers to the admission pf the evidence, 
as they have not yet closed their argu- 
ment. 

Mr. DJJTTON. Under the circumstan- 
ces of the case, we feel hardly authorized to 
consent to the admission of it. 

Mr. WEBSTER. There could be no 
question of its admissibility, if it had been 
offered in season. The executor is present, 
and can be called, it the Hon. Managers 
wish it. They ^ill have an opportunity of 
remarking on the evidence, if they think 
proper. 

PRESIDENT. Shall the question be 
taken, as to admitting this evidence ? Do 
tJ»e Hon. Managers still object ? 

Mr. DUTTON. We do not think the 
evidence material enough to persist in the 
objection, though we consider it irregular to 
introduce it at this late period. As the gen- 
tleman b strenuous for its admission, we 
consent to it. 

Mr. WEBSTER produces a letter of ad- 
ministration, dated Jan. l^th, 1803, address- 

25 



ed to Abraham Biglow, executor of John 
Foxcroft. Mr. W. read a memorandum on 
the back of it, stating the whole fees for 
probate of the will to be - - - $^ 97 
Paid before - - - 59 



3 47 
Letter of guardianship - « 1 10 
For the judge for his trouble in 

holding a special court - £5 00 

JI29 57\ 

Mr. DUTTON. The executor, if pres- 
ent, had better be called to the stand. 

ABRAHAM BIGLOW called on the 
part of the Respondent, and sworn. 

WUness. In 180£, I was made executor 
of the will of John F{)xcroft. There was 
nobody in his house, except servants, and 
the heirs were desirous of having the proper- 
ty protected. The next regular probate 
court was distant ; knowing the practice of 
holding special courts, I told the heirs I 
would apply to the judge of probate to hold 
one. In a memorandum book, I have a 
charge of postage Dec. £9. 180£, of a letter 
to Mr. Timothy Bigelow, requesting him to 
apply for a special probate court ; and or 
Dec. 31, there is a charge of postage for a 
letter from Mr. Bigelow, enclosing the 
judge's order to the register. Jan. 18, 1803, 
there is a charge " paid probate fees on 
proving the will, |[£9,57.?' This is marked 
on the letter of administration. I closed 
my account in 1813, when I got my quietus ; 
being executor and guardian of obe .of the 
heirs, I was unable to close it sooner. 
There was a balance by the quietus of ;$|19,69; 
the amount of jl29, 57 was ta}Len into con- 
sideration in arriving at this balance. 

Q. by a member of the Court ^Where 
vras this special court holden ? 

A. At Cambridge. 

Mr. GRAY. Where did the judge of 
probate reside ? 

A. At Groton. 

Q. Where did the register live ? 

A. At Cambridge. Judge Winthrop 
was register at that time. 

Q. Was the register present ? - 

A. He was. 

Mr. KING. What was <he order you 
mentioned ? 

A. The letter from Mr. Bigelow enclos- 
ed an order to the register to grant cita- 
tions to attend the court at Cambridge, men- 
tioning the time and place. 

At 20 minutes past 9, |^r, DUTTON 
proceeded : — 

I now proceed to call the attention of 
this Hon. Court, to certain statutory provis- 
ions which have a bearing upon the case. 
As early as the year one thousand s6ven 
hundred and twenty seven, an act was pass- 
ed, which, after reciting that several judge^ 
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of probate were or might be Justices of the 
Superior Court of Judicature or of the in- 
ferior Court of Coniinon Pleas, enacts that 
from and after the publication of the act, *'ne 
jidge for the probate of wills and granting 
aciministration on intestate ^states within 
the province, shall be allowed or admitted to 
tiave a voice in judging or determining, 
-nor shall be admitted to plead or act as an 
attorney in any civi} action whatsoever, 
wliich may depend on or have relation to 
any sentence or decree, made or passed by 
him in his office aforesaid; any law, custom, 
or usage to the contrary notwithstanding.'* 
From this time to the revolution, judges of 
probate were considered as siirn^ates of 
the governor and council, who derived from 
the royal charter the authority to prove 
Vills and grant administrations; and no al- 
teration ofthe law took plaoe till the statute 
of the 12th March 1784 which vested in the 
Supreme Judicial Court the appellate juris- 
diction whidh had before belonged to the 
governor and council. 2 Mass. T. R. 120. 
By the statute, which passed on the 10th of 
March 1784 empowering judges of probate 
Co appoint guardians to minors and others, 
the provisions of the province law are re- 
enacted in the same words ; and thus the law 
remained till the of statute 24th Feb. .1818 
was passed. By (he 4th section of this stat- 
ute, it is provided that ''no judge of probate 
9hall|be adlowed or admitted totiave a voice 
in judging or determining nor be permitted 
to be of counsel, or to act as an attorney, 
either in or out of Court, in any civil action, 
#r other matter or process whatsoever^ which 
may depend on or have relation, in any 
way, to any sentence or decree, made or 
passed by him in his office aforesaid. Nor 
shall he be of counsel or attorney, in any 
civil action, for or against any ei^ecutor, ad- 
ministrator, or guardian, as such, within the 
county in which said judge sliall reside." 
Now the design of these statutory provis- 
ions was to impose certain restraints and 
prohibitions upon judges of probate ; to 
remedy some inconvenience or mischief 
wiiich their practice had given rise to. It 
may also be remarked that the law in this 
case is made to regnlate the conduct of 
judges of probate, of a small number of 
men, who are commonly lawyers, and apt to 
be, in such eases, astute in the construction 
of statutes. If judges of probate, therefore, 
put a construction upon these provisions of 
the law, by which they do, or can evade any 
of the' restraints and prohibitions, which it 
maybe fairly supposed, it was inti^nded to 
impose, I hold it to be right and proper to 
bring them within the law, whenever a strict 
construction will do it. If they attempt to 
escape by any nice or subtle distinctions, it 
it fitting and just to use the same means 
against thefn« 



Before the laif of 1818 the prohibltiaft 
was, that -they should not plead, or act as an 
attorney in any dvU action whatsoever, 
which depended on or had any relation to 
any sentence or decree made or passed by 
them as judges. What then is the meaning 
of the word adian $ The definition of the 
civil law is this,«dto nikU aiiud est quam 
jus persequenA injudido quod sibi dtht" 
lur. Cooper's Justinian, Lib. 4. Tit. 6. 
Lord Coke in the first Institute, pape 285, 
adopts this definition of the term achoUy and 
adds that by " the release o( all aciionSy 
causes of action arc released." The strict 
meaning of the word action, then, is the 
right, which a man has, to recover by law 
what is due to h'lm. Thus we say, in com- 
mon parlance, that a man has an action, 
that an action has accrued, on a breacfi of 
contract, &^c. &;c. It is not therefore neces- 
sary that an action should be pending in 
some court to bring the case within the stat- 
ute; but any counsel or advice given to an 
executor or administrator touching a right of 
action, which he rnay have against any one^ 
arising on a note, bond or other niaXter, may 
be considered as within the statute. But 
this right of action must have some relatidn 
to some sentence or decree made or passed 
by the judge. An executor or administra- 
tor is made such by a decree ; he is clothed 
with a certain legal capacity by virtue of a 
sentence or decree made by the judge; and 
any counsel, or advice given to an adminis- 
trator, has some relation to such decree. 

In the present case the Respondent maLn- 
Carns his right, before the late law, to give 
advice and professional assistance to execu- 
torsand administrators, as freely as to other 
persons, except in matters of controversy 
coming before him as judge. "If aiv ad- 
ministrator wished to sue a note, or a bond, 
or to defend a suit on a note or bond" he 
contends, tliat lie had a right to act in such 
case as an attorney or counsel. Whether 
the constrnetion, which tbe Respondent has: 
put upon the law, can under all circumstan- 
ces justify his practice, or wheliier the prac- 
tiee of others is an excuse for him, must be 
determined by this Hon. Court. I have no 
wish to press this, or any other point, against 
the Respondent beyond its proper bearing. 

If, however, this practice should be con-* 
sidered as a violation of law, it cannot be 
excused, on the ground <that his<:onstructioit 
was merely an error of judgment. Ther* 
are doubtless many cases, where error of 
judgment is excusable. God forbid that I 
should deny this. I am aware of the im- 
perfection of human nature, of the fallibility 
of human judgment. I know that many 
great and wise and good men have erred in 
their judgment of the law, in deciding con- 
troversies between adverse parties, and bard 
indeed would be their lot^ if such errors 
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iould bring in question their purity or up- 
rightness. But when a judge undertakes to 
construe a law, which was made for the reg- 
ulation of his own conduct, which imposes 
upon him certain restraints and disabilities, 
the case -is widely different. If the con- 
struction, which he puts upon the law, is a 
profitable one to himself ; if he puts money 
in his pocket ; if the adverse parties are, the 
the law on one side and his own interest on 
the other ; if the controversy is between the 
statute and himself, he must decide at his 
peril. I do not say that every such decision 
carries with it evidence of a corrupt intent, 
of a wilful perversion of the law, for the 
purposes of unlawful gain. This ought not 
to be inferred from a single instance. If a 
judge is charged with taking illegal fees of 
office and he pleads in excuse the practice 
of his predecessor, or the uncertainty or si- 
lence of the law on the subject, to rebut the 
presumption of criminality, he is entitled on 
every principle of equity and justice to have 
such facts and circumstances considered, be- 
fore a judgment is formed. JBut then the 
inquiry ought to be a strict one. If he urge 
a usage in his office, it ought to be ascertain- 
ed whether he himself has not exceeded or 
departed from such usage ; if he show that 
certain abuses existed in the office when he 
came into it, he ought also to show, that he 
has not multiplied or aggravated them. To 
justify one abuse or illegal practice, by show- 
ing that another existed in the s&me office, 
different in its nature or degree, cannot and' 
ought not to be admitted. 

As to those formal papers which issue 
from the probate office, for which the law 
has*" provided no compensation, I readily ad- 
mit with my learned associates that a reas- 
onable compensation ought to be allowed, if 
it appears that the papers themselves are 
proper and necessary to the orderly and safe 
management of the office. Papers of this 
description ought not to be multiplied un- 
necessarily, and whether they are ^ or not 
must be determined by the importance of 
the end, and the fi'tness of the means which 
are employed to accomplish it. 

But what is a reasonable compensation ? 
By what rule is the price of such papers to 
be regulated ? The learned counsel for the 
Respondent contend, that it stands on the 
ground of a qtiantum meruit ; that it must 
be determined by the nature and amoimt of 
the service rendered, or labour performed, 
without reference to what the law has pro- 
vided, as compensation, for like services* — I 
am not prepared to admit this principle, 
without some qualification. I hold that the 
price in such cases is to be regulated by a 
reference to the prices fixed by law for pa- 
pers of a similar nature. The amount of 
n)\ services and labours ought to be govern- 
ed by the rule of analogy and proportion. 
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ii If for example, the law allows one doUar to 
the judge for granting a guardianship to a 
minor, the same sura, supposing the papers 
to be the same, ought to be allowed for 
granting guardianship to a person noncem« 
po8 menti3f for which no compensation is 
fixed by law. A judge is not at liberty to 
take three or four dollars for this service on 
the ground of a quantum mem/, because 
the law has left it without any compensation 
whatever. In a similar case the law has 
fixed the price, and this binds his discretion, 
although it might not that of another roan* 
If an application is made to a professional 
man, to prepare any of these formal papers, 
his compensation, perhaps, stands on th« 
ground of a quantum meruit ; he majt 
charge the same sum he would be entitled 
to for the same labour and service in any 
other case ; but a judge of probate is bound 
to regulate his fees by the rule of propoc- 
tion, by a reference to the compensation 
which the law has provided for like services. 
The l^aw allows lo the judge twenty cents 
for the letter of administration, and I kno.v 
not on what ground he is authorised to charge 
a dollar for a copy. It does appear to me 
that this is a plain case. If it becomes ne- 
cessary to make a copy of the letter of ad- 
ministration, the price. of the original is the 
price of the copy ; and if he demand and 
receive five times as much, it is an abuse or 
tbe trust reposed in him, it is contrary to his 
duty as a judge^ it is taking money extorsive- 

With regard to the legality of special 
probate coi^rts, as they were holden by the 
Respondent, I shall say nothing ; — that part 
of the case having been so fully considered 
by my learned associate. The increased 
expense of these courts, however, and tbe 
reasons upon which it is defended, deserve 
some further notice. It is said, that these 
courts are more expensive to the judge, but 
in what way, is not stated. They are usu- 
ally holden at bis own office InGrotoa. 
The expense of travel to Cambridge or 
Framingham is saved ; ^and as all the pro- 
bate business of the county must be done at 
some place, that portion of it which is tran- 
sacted at his own office, redeems so miich of 
his tiqie, at the courts in other places, where 
he must always be at some expense. Sup- 
posing then, that the three dollars and sixty 
cents, which according to his own usage is 
commonly taken for what is called a set of 
administration papers, at a regular probata 
court is rightfully taken, how can the tak- 
ing of from two to three dollars more, for 
(he same papers, at a special court, be justi- 
fied ? The only answer to this, besides the 
one already noticed, is that he is obliged to 
take copies, to enable the register to make 
up his record. Now it turns out upon exam- 
ination, that the only paper he is obliged ta 
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copy is the letter of administration. The 
petition, decree, bond, warrant of appraise- 
ment and order of notice either remain in, 
or return to the office. The letter of ad- 
ministration, which is in the possession of 
the party, must be copied. Now the law al- 
lows twenty cents for this — and it remains 
\viih the Respondent to show by what ri^ht, 
or law, or usage, he demands and receives 
two or three dollars for the copy. 

But in answer to the charge of taking ille- 
gal fees of office, it is said by the learned 
counsel for the Respondent, that all beyond 
the legal fees is taken bj him in his minis- 
ferial and not ui his judicial capacity. We 
are told, that the moment the official act or 
service is completed, the functions of the 
JiLdge cease, and all that is done afterwards 
is merely minisitrial ; and as he is only 
charged with misconduct as judge, he cannot 
rightfully be punished for acts done by him 
in some other character. This legal distinc- 
tion so happily brought in aid of the Res- 
pondent, by his learned counsel, has been 
pressed upon the attention of the Court 
with great apparent confidence. And here 
I might adopt their own style of argument, 
and appeal to them as latryer^, and ask 
them, if they were prepared to maintain, 
before a learned profession, such notiona. 
Now I apprehend, that this refinement can- 
not avail the Respon«lent,1)owever conven- 
ient it might be to him ; and I do humbly 
siibmit to this Hun. Court, that James Pres- 
cott, in his judicial capacity, shall answer for 
the conduct of James Prescott in his minia- 
ierial capacity. 

But this is not tbf only instance of sub- 
tlety and nice distinction, which has been re- 
sorted to by the Respondent in justification 
of his conduct. Sometimes he divides his 
court. There is the amicable jurisdiction on 
one side, and (he contentious on the other. 
The judge is always found, of course, on 
the amicable side, and the lawyers on the 
conteniums, where it is admitted lawyers 
ought to be. Nothing but tranquillity and 
harmony on one side, and nothing hut strife 
and contention on the other. 

Besides dividing the business of his office 
into judicial and ipinisterial, he divides 
himself into two legal entities, judge and 
lawyer. If he is charged, as in tne second 
article, with taking illegal fees of office, to 
wit, the sum of thirty two ^dollars and ten 
cents ; his answer is that the ^ official fees" 
for the papers in this case amount to nine- 
teen dollars and eighty cents, besides the 
additional expense of a special court ; and 
the balance was received by him for profess- 
ional advice ; and that the " charge cannot 
be made good by contending, that although 
he did not officially receive any excess of 
fees, yet that he did receive, in another ca- 
pacity, money, which he had no right to re- 
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ceive." Now it does not appear, by the evi' 
dence, that the Respondent gave notice, at 
the time, that a part of the services render- 
ed were of a professional character, and that 
he expected to be paid as counsel or attor- 
aty ; it does not appear that Parker gave 
^notice, that he wished to consult him other- 
wise than as a judge, or that any bill was 
made out, though asked for, distinguishing 
the fees of office from those of counsel ; but 
on the contrary that the whole sum was paid 
at the same time, without any discrimination 
of fees. The distinction, therefore, set up 
in this case, by way of defence, seems to be 
an after thought, resorted to merely to meet 
the occasion. 

As another instance of the Respondent's 
ingenuity in, making out his defence/ 1 refer 
to the eighth article. He is there charged 
with giving advice and assistance to one Jo- 
siah Crosby, who, as it appears from the pa- 
pers, was an administrator ; but inasmuch 
as this case, which happened in November, 
1818, is within the last statute, the Respond- 
ent in his answer " thinks he recollects that 
the said Crosby had some individual person- 
al interest connected with the estate of which 
he happened to be administrator ; that in re- 
lation to that interest he was asked for, and 
gave professional advice, as well he might 
do." Now to give counsel or advice to an 
administrator, as such, is prohibited by the 
statute of 1818, but to give counsel to a 
man, not in his capaciw of administrator, is 
not ; and therefore it is that the above dis- 
tinction is taken. It appears however, that 
the charge for this advice is in the hand 
writing of the Judge, and is added to the ac* 
count of Josiah Crosby, as administrator. 
If the fact alleged by the Respondent is true, 
I would ask by what right or authority the 
estate was charged. One of two things is 
true, cither the counsel was given to Crosby 
as administrator, which is prohibited by the 
statute, or the estate was wrongfully charg- 
ed by the Judge, for adVtce given to him in 
his individual capacity. 

In several articles he is qharged with act- 
ing as attorney or counsel in matters, or con- 
troversies, which were or might be pending 
before him as Judge. I shall not examine 
all those articles separately, but submit 
some remarks upon them, as a class, to the 
consideration of the court. It appears that 
in nearly all the cases where he acted as at- 
torney or counsel, for executors,. administra- 
tors and guardians, tlie charge made by him 
for such services, came before him for al- 
lowance in their respective accounts. In 
every instance, therefore, of this sorS he 
was called upon to judge of the reasonable- 
ness of his own charges. Now let it be re- 
marked, that an administrator is merely a 
trustee for others ; he is acting in auter droits 
and has usually no personal interest in the 
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estate beyond his own compensation. It 
becomes then the duty of the judge to see in 
what manner the authority derived from him 
has been exercised ; to look to the interest 
of tke orphan and widow ; to be satisfied 
that no httle depredations have been com- 4 
mitted upon the estate ; that no needless or 
improper charges have been made, or if they 
h^ve, to take care that they are not allow- 
ed. The judge, from his relation to the par- 
ties, is the especial guardian of the rights and 
interests of those who are absent ; it is his 
duty to hold the administrator or executor, 
or guardian, to a strict account, and allow 
nothing beyond what is just and reasonable. 
Their accoQnts against an estate are to be 
examined ; there are adverse parties in in- 
terest, although they may not be present ; 
the propriety and reasonableness of each 
charge is to be determined, and the vouch- 
er for it, to be produced. If in such an ac- 
caunt there appears a charge of fifty or an 
hundred dollars for professional services ; 
the judge in any other case th^n his own, 
would naturally inquire into it, in order to 
satisfy his own mind, that the charge was 
necessarily or properly incurred, and that 
the amount was reasonable. But if the 
money has been paid to himself, what is the 
vallieof his judgment to the absent widow 
and her children, who by the law of the land, 
and by his oath of office, have a right to his 
impartial determination of every question 
tvhich affects their interest. 

If a judge of probate advises, as counsel, 
an administrator or executor, to bring a suit 
upon a note, contract or bond, or to defend 
a suit brought against him upon any of these, 
all that is done in pursuance of such advice, 
all the mot^y that is expended in maintain- 
ing or defending such suit, is ratified and al- 
lowed as a matter of course by the judge. He 
can never say to an executor or administra- 
tor ; Sir, this was an ill judged and needless 
expence, and the estate ought not to be bur- 
thened with it ; his opinion has been taken 
and paid for, and his mouth is forever 
closed. 

Another serious objection to this practice 
is, that it is a perpetual temptation to do 
wtoag ; it opens a door to fraud and collu- 
sion, between the judge and the executor 
or administrator. Tliere is a certain a- 
mount charged in the accoimt, for monies 
paid the judge, as attorney or counsel, and 
there is also a certain amount claimed by 
the executor or administrator,as a commission 
upon the settlement of the estate ; and the 
judge is to pass upon the whole account. It 
is easy to perceive, in such a stctte of things, 
that improper charges on bsth sides may be 
made and allowed, and that frauds may be 
cnmmitred without the knowledge of those 
who suffer by them. I do not say that a 
judge of probate shall not I e allowed to 



draw a deed or power of attorneji^ for y»hk^ 
the compensation is fixed by usage ; th» 
evils here pointed out do not arise fro^p such 
a practice. 

As an illustration of the argument, I tak« 
the last article. It appears from this,, that 
he advised with, and directed the executrix 
of one Jonas Adams, of Lincoln, in relation 
to her liability ai executrix for the support 
of a person who was supposed to be charge* ' 
able upon the estate. For this counsel and 
advice, he was paid fifteen dollars. From 
the papers in this case, it appears, that on* 
John Adams, the father of the testator, had a 
female slave, and that by his will, he had 
charged her Inaintenance upon his estate* 
His son, the testator, continued to maintain 
this slave during his life, according to the 
provision of his father's will ; but made no. 
express provision jn his own will for her 
future support. The question, theiefbr* 
was, whether this slave was still chargeable 
upon the estate which had descended from 
John Adams, or was chargeable upon the 
town of Lincoln, as a pauper. Upon this, 
the executrix, as it appears, was instructed 
that she was not liable ; the Selectmen of 
the town of Lincoln however had a different 
impression, and presented a petition to the 
judge, for a letter of administration de bonis 
norif upon the estate of John Adams, in or- 
der that this question might be determined 
by some other tribunal. The question then 
upon which he had given his opinion as 
counsel, came before him as judge between 
adverse parties, and he held the same opin- 
ion as judge which he had before given as 
counsel. The petition was dismissed ; there 
was an appeal taken, to the Supreme Court ; 
where the decree was reversed, and an or- 
der issued to the judge to grant the adminis- 
tration prayed for. 

Here we see a practical illustration of 
this mischief arising from the habit of giv- 
ing counsel or advice to an executor or ad- 
ministrator,in matters or controversies, which 
may come before him as a judge. It is 
enough that the case may come before 
him judicially, arxl he can never know 
that it will not ; and when it does 
can it be said that he is^ in a situation 
to act impartially between the parties ? No 
his opinion has been bought and paid for ; 
is the property of one of the parties ; he has 
voluntarily disabled himself from acting with 
fidelity and impartiality ; he has knowingly 
done, or permitted another to do an act, 
which has destroyed the just balance of his 
mind, and be cannot in any proper sense be 
a judge. In all such cases he acts contrary 
to his duty as a judge, in violation of his 
oath and of the great trust and confidence 
reposed in him. 

In the third article, there is a charge of a # 
corrupt taking of certain sums of money, of 
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ooe Benjamin Diz, Esq. administrator of 
one £ri Rofi;ers, as and for fees of office. In 
this case, a bill of particulars wai made out 
by the judce, amounting in the whole to 
f 44,57. Of this sum $5 ia charged for ex- 
tra writing, and the rest is for official servic- 
es. For some of these papers and services 
the law has provided the compensation, 
for others not; and as to the last he 
claims the benefit of usage, or a reasonable 
compensation for labour and service. But 
on none of these grounds can these charges 
be justified. There is an excess of six or 
iieven dollars in this single bill, beyond his 
own usage in like cases : there is then a vio- 
lation'of his own law. If it is right, as he 
contends, to fix a compensation where the 
law has provided none, it is also right that 
be should abide by his own law. The tak- 
ing greater sums as fees of office than the 
law, ills own usage, or analogy to like cases 
can justify, as he has done in not less tiian 
five instances in this bill, is in the nature of 
extortion. It is taking money colore offictif 
unless it can be maintained, that there is no 
limit, as to the amount of fees which a 
judge of probate may lawfully demand and 
receive, but his own arbitrary discretion or 
good pleiisure. This therefore is a plain, 
well proved case of misconduct and raa^d- 
m inistrat ion in office. 

[Mr. Dutton here went into a minute exam- 
ination of the evidence and the law, upon 
the first, sixth, and eleventh articles, and 
then proceeded to the tweifrh.] 

I now come to the twelfth article, " the 
little green spoi/'as my learned friend called it, 
where impeachment flourishes ; the ^*' little 
Oasis"amidst the desert which surrounds our 
cause. Sir I approach it with no pleasure ; 
for if the only green spots are those where 
impeachment grows, let my habitation be in 
the desert. But if indeed this be so, let it 
be also remembered, that it was the Res- 
pondent who planted and watered and cher- 
ished this deadly plant, and he alone must 
reap the bitter fruir. 

Much surmise, ingenious speculation and 
sulniiiy have been brought to bear upon this 
nrticle ; and many objections have been 
urged against sonic portion of the evidence 
upon which it rests. It is a difricult case to 
deal with, if there is any truth in the saying, 
that '^ facts are stubborn things.'' 

In the examination of this article a very 
lai)oured attempt ha^ been made to discredit 
the testimony of fVare. Before I proceed 
to consider the different objectitfns which 
have lieen urged agaist his testimony, I 
would make one general remark. If it had 
been possible to impeach the veracity of 
Ware, would it not have been done ? If 
one man in the county of Middlesex could 
hnve been found, who would have said, np- 
aa the* stand, that the general reputation of 



ffare for veracity wal bad, or eVbn question* 
able, would he not have been produced ? 
Two months have elapsed since the publica- 
tion of this article ; with a perfect knowl- 
, edge, that fFare was the only witness who 
had been examined by the committee of tbo- 
Huuse. The article, as framed, was report- 
ed upon the strength of his evidence, in 
connection with the papers belonging to the 
case ; and yet no direct attempt is made to 
impeach his credit as a man of truth. The 
following objections have been made to the 
credit of ffare : — . 
1. The transactions charged in the artidt 

took place five years ago ;^- 
S. He has had a misunderstanding or quar- 
rel with the Respondent ; — 
3.' He is a parttceps criminis ; — ' 

4. He is contradicted by GrotU ; — 

5. The offence is so infamous as to be in- 
credible. 

As to the first, I would remark that it 
forms no selid objection to the credit of a 
witness, that he does not forthwith become a 
public prosecutor. I appeal to the know- 
ledge and experience of every member of 
this Hon. Court, if it is not often true, that 
violations of law in matters of small amount, 
petty depredations upon property, and little 
acts of injustice, are endured for a long 
time ; till at^^gth there is a spontaneous 
movement, to bring the offender to trial and 
punishment. 

As to the second, it does appear from the 
testimony of M'Intosh, that ffart and the 
Respondent had for some time been on bad 
terms ; that the Respondent had sued him, 
that he was angry, and said he would, or 
could, have the Hepondent indicted ; but 
Ware had never been-heard to make use of 
any language importing revenge. I agree, 
that he does not like (he Respondent, and I 
presume he is not the only man in the coun- 
ty who has the same sentiment. Yet this 
does not, in my humble judgment, bring in* 
to doubt the veracity of fFare. 

As to the third ;— if Ware and the Res- 
pondent had coUuded together to defraud 
the estate of the ward, and had divided the 
money between them, there might have 
been some color for (his objection. But the 
money was demanded by the judge, and .the 
payment objected toby Ware, on the ground 
that nothing was due ; and it was not till the 
Respondent proposed to do a certain judi«* 
cial act, that he yielded. 

As to the fourth ; I apprehend it will ap- 
pear on a little examination, that there is no 
contradiction between the testimony of Grout 
and Ware, The first obiect of the Court 
will be, to see whether the story of these 
twb witnesses cannot be reconciled. Ac-( 
cordins: tDlFa>eVevidence.he and Grout were 
conversing about the ward's estate, within 
I hearing of the judge, who interrupted t^ft 
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conversation and proffered bis advice ; upon li nion law courts and courts of impeachment 
v^hich Grout turned to the jtbdge, 9Lnd began and I 



to st^te the case. Groiu^s testimony upon 
this point is in these words : " After Ware- 
Andmf^elf had conversed some time, being 
not more than six feet from the judge, I turn- 
ed to ihe judge, as he was sitting at the table, 
and supposing we were conversing on a sub- 
ject, in which it was the duty of the judge of 
probate to direct, I began to state to him the 
circumstances relative to said notes," Site. 
The only difference is, that Grout does not 
state the previous interference of the judge ; 
but oh the supposition that he did thus in- 
terfere, every circumstance related by Grout 
natnrally falls in with it, and there is not 
the smallest variance between them. Grout 
says, that he turned to the judge and began 
to state the circumstances, and fVare says 
the same thing. Ware relates a previous 
circumstance, of which Grout takes no no- 
tice ; and that is the whole amount of the 
contradiction. .The fact itself is of no ini 
portance ; it was an act of indelicacy, mere- 
ly, which few men would be likely to com- 
in it. 

Now let it be remarked, that the testimo- 
ny of Ware, in every other particular, is ful- 
ly confirmed by the original papers, and by 
the testimony of Grout. I do maintain then, 
that his evidence remains unimpeached, and 
unimpeachable. 

As to the last objection, I have only to say, 
that however shameful or infamous the 
charge may be, it is, like any other fact or 
transaction, susceptible of proof. The only 
question is, whetlier it is proved ; for it will 
not I suppose be denied, that men do some- 
times commit infamous acts, and that they 
are convicted upon ievidence, and punished. 

Now, if the testimony of Ware is wholly 
laid out of the case, all the material facts al- 
leged in this article are proved by the pa- 
pers and by Grout's evidence. What then 
do these facts as charged and proved im- 
port ? What species of legal offence do 
they constitute ? I answer, in the first 
place, that they amount to corrrupt and 
criminal conduct in the judge ; a manifest 
and gross instance of misconduct in office. 
And this I hold to be a sufficient ansiver. 
This case is clearly within the provision of 
the constitution ; unless it can be shown, 
that there is no misconduct or maladminis- 
tration in office which is not technically bri 
bery or extortioa. This has not and cannot 
be made out. It is not only a clear case of 
misconduct in office, but it is set forth svh- 
itantially and formally : unless it can be 
shown, which it cannot be, that an article of 
impeachment must be framed with as much 
technical precision as an indictment at com- 
mon law. I have already attempted to 
show, that there is a substantial difference 
between die course of proceeding in corn- 



am not disposed to surrender any part 
of the law or practice of impeachment. It 
is enough if the Courc are satisfied that these 
ar<3 adhered to, in the present case, without 
suffering themselves to be embarrassed with 
the i" unseemly niceiie^" of the common 
law courts. 

But in examining the nature and charac- 
ter of the misconduct charged in this arti- 
cle, it does appear, in the first place, — to 
partake of the nature of, if it is not, mere 
extortion. Although it is true, that the ser- 
vice for which the nve dollars was demand* 
ed was not strictly judicial, still it is evident, 
that both Ware and Grout considered it as 
pertaining to his duty as judge, and it was 
solely on that ground th it they resisted the 
payment. Whatever distinetion he chose 
to make between professional and official 
fees, they denied his right to do so, insisting^ 
that he had done nothing more than his du- 
ty as judge. As a means of extorting this 
money from Wa»e he proposed to do a judi- 
cial act, under circuntstances importing a 
desire of concealment and implying a con- 
sciousness that it was wrong. The money 
was paid to him under an impression, that 
it was not due to him as a profess- 
ional man, and that it was more than he 
was entitled to receive as judge. In the sec- 
ond place, it was 7i falsification of an injpor- 
tant paper. The account had been exam- 
ined and approved by the overseers, who had 
an interest in the ward's estate, and been 
sworn to by the guardian. The certificate 
of the judge, that it had been so approved 
and sworn to, had been appended to the ac- 
count, and nothing remained but to place it 
upon the record. After all, this had been 
done, the five dollars was added by the* 
judge, and the foot of the account, of course, 
altered. It then became another and a .dif' 
ferent ncconnt, and not the one which had 
been approved and sworn to. Yet the cer- 
tificate of the judge still declared, that ihjs 
Rccounr, tlnis altcredj, had been ajiproved by 
the overseers and sworn to by the guardi- 
an. 

I once more call the attention of the Court 
to the impeachment of Lord Macclesfield, 
which took place one hundred years ago. 
He was at that time lord chancellor, and it 
is hardly necessary for me to state, that it 
pertained to his office;to appoint the six mas- 
ters in chancery. Whenever one of these 
offices became vacant by death or resigna- 
tion, the chancellor proceeded to fill it by a 
new appointment. These officers of th« 
court having large sums of money in tlieir 
custody behmging to the different wards of 
chancery, the place of a master in chancery 
was an object of desire and compctiiion. — Ir. 
appears from evidence in this case, iliat it 
had been the usage of former chancellors to - 
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reeeiye a present upon (he admission of air 
master Into his office. The charge in sub- 
stance, against Lord Macclesfield was, that 
these offices concerned the administration of 
justice, that he corruptly, illegallj, and ex- 
torsively bargained and sold them, for large 
sums of money; and it appeared in evidence, 
that through the agency of his secretary, 
be used means to enhance the amount of the 
gift or present which he was to receive upon 
the .admission of a master ; and that this 
was far beyond what his predecessors in of- 
fice had ever taken ; but it does not appear 
^that any loss of the property in the custody 
of the masters was finally sustained, though 
one or two of them had failed ; nor 
is there any evidence, which throws a shad- 
ow of suspicion upon the purity or upright- 
ness of his judicial administration ; yet for 
these acts, which were alleged to be " in 
breacli and violation of his oath, as lord 
chancellor, and of the great trust reposed in 
him— contrary to the duty of his office, and 
against the good and wholesome laws and 
statutes of the realm," he was impeached, 
tried, convicted and punished, by the loss of 
an his offices, by a fine of thirty thousand 
pounds, and commitment to the tower. 

It has been stated by one of the learned 
counsel for the Respondent, that he has 
been distinguished for the order, intelligence 
and legal ability, with which he has discharg- 
ed the duties of his office- I believe this to 
be true, and it is the more to be regretted, 
that a man so capable of being useful in an 
important office,should ever have had his in- 
tegrity brought into question. But neither his 
knowledge, nor talents, form any excuse for 
his misconduct in office. 

If ever there was a man, who could plead 
great talents, or great benefits conferred on 
mankind, as an excuse for corruption in of- 
fice, it was Lord Bacon : the great author 
of the reformation in learning — a reforina- 
tion hardly less important in the alfairs of 
the world than that in religion ; the man 
who first gnve an impulse and direction to 
the human mind, which it still feels, and to 
which much of the advancement of the pres- 
ent age in useful knowledge, and sound 
learning is to be attributed : yet this great 
man, though confessing and bitterly lament- 
ing his misconduct, was fined forty thousand 
pounds, deprived of the great seal, and sent 
to the tower. He stands in the waste of 
time an object of wonder and pity, — forever 
marked as the ** greatest, wisest, meanest of 
mankind." 

And now^ IVfr. President, the Managers are 
prepared to commit this cause, which has 
oppressed them with an anxiety they never 
felt before, to the final determination, of this 
Hon. Court, with the most entire confidence 
in its wisdom and impartiality. They con- 
fidently trust, that tlie principles, upon | 



which they have supported this impeacho 
ment, are shch as can, and ought to be, sus- 
tained at all times, and under all circum- 
stances. If they have at all failed here, 
they must look to the better discernment of 
the Court to correct their errors. Of thb 
they are sure, that they have been influenc- 
ed by no unworthy prejudice or personal 
feeling towards the Respondent, iu the dis- 
charge of a painful public duty. 

Let then the invocation which he has 
made to the sentiment of universal justice 
be heard and answered ; let the law, which 
is sovereign over all, have its just applica- 
tion to the facts which are proved, and we 
ask no more ; let justice be laid to the line, 
and righteousness to the plummet, and let 
the Respondent who has demanded the test 
abide the result. By the reproach his ex- 
ample has brought upon the administration 
of justice ; by the wrongs he has done to 
the widow and the orphan, whose little pit- 
tance of worldly estate his rapacity has made 
less ; by the wrongs he has done to the whole 
community in diminishing their confidence 
and respect for judicial institutions, and in 
the name of the violated law and constitu- 
tion of this Commonwealth, we pray the 
judgment of this Hon. Court against the 
Respondent. 

Mr. Button finished his remarks at a few 
minutes past eleven. 

Mr. WEBSTER-— Mr. President, I shall 
avail myself very briefly of the opportunity 
afforded me to correct the few important er- 
rors which I have remarked in the argument 
of the learned Managers. 

In Lord Macclesfield's case, the Chai^cel- 
lor was convicted, not because he took a 
larger sum of money than was usual for the 
appointment of a master ; l)ut because, tak- 
ing such sum, he appointed to the office a 
man of no responsibility, and required no 
sureties ; in consequence of which miscon- 
duct, it was alleged that 40,000Z. of suitors* 
money had been dissipated. I refer your 
honours to the ISth and 18th article of that 
impeachment. 

It was said vesterday that Ware was not a 
prosecutor. I refer your honours to the dep- 
osition of Grout, by which it xvill appear 
that Ware was present at the examination, 
and your honours will judge for what 
purpose. 

In relation to the sixth article — in point 
of law — I aver we stand entirely right. The 
learned gentlemen have now cited for the 
first time the statute of 1784 " for the Ihore 
easy partition of lands, &&c." and infer from 
it that all that was done for Mary Trow- 
bridge, migiit have beeii done at the Su- 
preme Judicial Court, or Court of Common 
Pleas. I read the law diffierently. ' It is a 
provision of Probate law, that, where an es- 
tate cannot be divided among the heirs ivith- 
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out injury, one shall tak^ it and make rea- 
sonable allowance to the rest ; and so after- 
urards by another provision, where it is un- 
equally divided, the balance is to be made up. 
Partition of lands among tenants in com- 
Btion, is indeed matter of original jurisdic- 
tion with the other courts ; but there is no 
law in this commonwealth, authorizing the 
assignment ot an intestate's esta|e to the 
oldest or other child, without application 
Hiade, and leave obtained at the probate of- 
fice. And we do not say, or allow that eve- 
ry thing was done in this ease by agreement 
among tbe parties. Neither do we admit 
as gentlemen have asserted, that the Res- 
poDdent in this instance acted as counsel af- 
ter he If as judge, in a case for bis own judi- 
cial decision. There is ndthing of the kind 
in evidence. True, the papers are in the 
Respondent's hand writing ; and so are oth- 
or formal papers (for these are mere formal 
papers) that issue from his office- He fills 
up the blanks. 

- There was a little misunderstanding of 
the ground assumed by one of my learned 
coliea^rues, where he was represented as say- 
ing, that the Respondent could be impeach- 
ed only for bribery or extortion in office. 
7he s;round was, that the charges exhibited 
against him could be brought in under those 
heads only, if at all. 

As lo the allowance of the account, and 
tlie certificate of the Selectmen, in Ware's 
case, your Honours will perceive that tbe 
certificate was brought to the Judge only as 
a reason why that account should be allow- 
ed ; and did not preclude him from allow- 
ing any other item, for which he saw rea- 
son. As to the item in question having 
been added after the account wa« sworn to, 
that depends ' solely on the credibility of 
Ware. 

In regard to the sixth article again ; Dr. 
Prescott's testimony was, expressly, that it 
was agreed by the parties to make the re- 
port of the commissioners final. 

One word more and I have done. The 
learned gentleman yesterday stated, and con- 
sidered it proved, that the customary charge of 
Jf3,60 for administration was made up with- 
out any reference to the fee-bill. In an- 
swer we again state, that not less than eight 
or ten papers are made out on that occasion ; 
that of these only two are provided for in 
•he fee-bill ; and the register only said, tfiat 
when he came intooftce he found that ag- 
gregate charge for the whole business, and 
that he never knew how the prices on tbe 
papers not provided for were averaged. 

Mr. BLAKE. For my own sake, rath- 
er than that of my Ron. Client, I beg 
leave to make a single rernark. lt*ts with re- 
lation: to a mistake of the Hon. Managers as I 
to one ground of my argument. The po- l| 
titioB takea was, that for no extra-judicia] f 
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' act in the nature of bribery or extortion, 
could the Respondent be impeached of inis- 
conduct and maladministration in office.-*— 
But so far from asserting that he codld be 
impeached only for bribery and extortion, 
I distinctly enumerated five different cases 
of misconduct which I considered impeach- 
able . 

Mr. DUTTON. I have also a singlo 
remark to make, in answer to the learn* 
ed gentleman on tbe case of lord Maccles- 
field. It is true that he was charged in the 
articles alluded to with having occasioned a 
loss to certain wards hi chancery, by ap- 
pointing a master of no responsibility ; but 
he was not convicted on that ground. On 
the contrary it appeared that no loss was 
eventually sustained ; and the other articles 
were as I stated. 

Mr. SHAW. In relation to the Trow- 
bridge case, I beg to refer the Court once 
more to part of the 4th, and the whole of 
the 5th section, of the act concerning intes- 
tate estatss. 1 Mass, Laws, p, 126. I take 
it the object of these provisions is only to 
preserve entire the family estate. Tbe gen- 
eral provision for assigning a piece of land 
to one of the parties interested, with an al- 
lowance to the rest of a proportionate valde, 
is in the 15th section of the same act, p. 130. 
The subsequent act in p. 145 empowers the 
Supreme Judicial Court, and Court of Com- 
mon Pleas, to appoint commissioners to 
make partition of lands. I will now state 
what I take to be the difference established 
by adjudged cases in the operation^ of the 
two acts. Where there has been no aliena- 
tion of the estate, the jurisdiction, by the 
first act, lies with the judge of probate. 
Where there has been, then the jurisdiction 
of the judge of probate is devested ; and 
the parties, as tenants in common, must ap- 
ply for partition to the other courts ; but 
they may also in the former case. Th« 
several Courts of Common Pleas and the 
Supreme, Judicial Court have jurisdiction 
over a whole class of cases, of which the 
judge of probate has jurisdiction over a part 
only. 

MK WEBSTER. There was one other 
fact misrepresented. It was argued as if it 
did not appear that Mary Trowbridge had 
any other counsel than the Respondent af- 
ter he was judge. It does appear by one ofihe 
papers in the case : which is in the hand- 
writing of the Hon. Timothy Big^w. 

Mr. SHAW. It does not appear howev- 
er on whose retainer Mr. Bigelow acted. 

PRESIDENT. The case is now gohe 
through. What course will your Honors 
take? 

Mr. LTMAN moved, that the Court be 
adjourned, and the spectators directed to 
withdraw. 
Mr.. SULLIVAN thought, that a time 
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eaght to be fixed wfTen the opinion of the 
Court should be pronounced-; and moved 
an adjournment to 9 o'clock to-morrow 
morning ; and to from day to day, as often 
as should be necessary, until the judgment 
were finally agreed on. . 

Mr. LYMAN beiicTed it was customary 
for the House of Reptesentatives first to 
send a message to the Senate demanding 
judgment. 

Mr. SULLIVAN Uid, that could not be 
till after verdict. 

Mr. VARNUM said, that judgment could 
as well be rendered on that day as any oth- 
er, and moved an adjournment to half past 
three in the afternoon. 

Anether member moved an adjournment 
to 10 o'clock, and another to 12 o'clock the 
next day. 

The ()uestion was first taken, according to 
the rule of the House, on adjourning to the 
farthest time proposed ; namely, 12 o'clock 
the next day ; and decided in the nega- 
tive. Ayes 10— Noes 19. 

The question was then taken on adjourn- 
ment to 10 o'clock the next morning, and 
decidecl in the affirmative. Ayes IS — 
Noes 9. 

The Court was adjourned to 10 o'clock 
accordingly. 



SENATE. 

FRIDAT, APRIL 27. 

COURT OF mPEACHMEJ^, 
After the usual messages betneeii the 
two houses the Court was opened at 20 min- 
I utes before 1 1 ; the Senate having been 
previously sitting with closed doui s^ 

The following resolve was read by the 
President, viz :— 

Resolved, that in taking the judgment of 
the Senate upon the articles of impeach* 
raent, now pending against James Frescott, 
Esquire, the President of the Senate shall 
call on each member by his name, and upon 
each article propose the following question ; 
— How say yoa, is the Respondent James 
Prescott, guilty, or not guilty, of miscon- 
duct and mtUadminisi ration in office, as 
charged in the — article of impeachment ? 
Whereupon, each member shall rise in his 
place, and answer guittjf, or ^of fifuttty. 

The Clerk was ordered to read the fir^t ar- 
ticle, which being read, the President took 
the opinion of the members of the Court res- 
pectively in the form before prescribed. 

The other articles were then read in. their 
order, and the question put upon each. 

The opinion of each member, as well as the 
i decision upon each article may be seen in 
I the following 
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Mr. Williams being called upon said be 
thought himself incompetent to give an 
opinion by reason of bis absence, during a 
great part of the trial. 

Messrs. Gray an& liongley, who ,had been 
sworn at the preceding session, were absent 
during the trial, as well as at the taking of 
the final vote. 

Mr. My rick was present only at the latter 
part of the trial and having never been sworn, 
was not called upon for an opinion. 

The President gave no opinion excepting 
on the second artic!e,when the vote standing 13 
guiUy^ and 12 not guUtyy th^ President said 
it had b6oome his duty to express an opinion 
and he pronounced the Respond entnofgut/- 
ty on this article. 

Two hours and ten minutes were con- 
sumed in taking the opinions of the Court. 

PRESIDENT. The Court have de- 
dared the Respondent not guiUy of mis- 
conduct and maladministration in office, as 
charged against him in every article except 
in the third, and the twelfth ; and on those 
articles he is pronounced gtit^^ by a majori- 
ty of the members present and voting there- 
on. 

Mr. KING. Mr. President ; the Mana- 
gers acting for the House of Representa- 
tives and in behalf of the people of Massa- 
chusetts are not now instructed to demand 
judgment against the Respondent ; but will 
report the decision of the Court to' the 
Houi»e of Representatives who have directed 
their Managers to state that upon receiving 
siftch report they will forthwith act thereon. 

At one o'clock the Court was adjourned 
to half past three. 

SENATE. 

Mr. King came up so.in after the adjourn- 
nent of the Court' with a message, and 
Stated, that he was directed by the House of 
Representatives to inform the Hon. Senate^ 
that the House had votjed to demand judg- 
rnent against the Respondent', and were pre- 
pared so to do, as soun as the Hon^ Senate 
should be ready to pronounce the same. 

The Senate afterwards sat with closed 
doors. 

▲FTEENOON. 

The Senate met and sat with closed doors. 
At 20 minutes past 4 the doors were open- 
ed. , Mr. Thomas was charged with a mes. 
sage to the House to inform them that the 
Senate was ready to proceed further in the 
trial of James Prescott, Judge, kc. Mr. 
Iceland came in with a message that the 
House Hould attend forthwith. The House 
then entered in their usual order and took 
their seats. 

COURT OF IMPEJiCHMEMT. 

Tjie Court being opened and the Respon- 
dent calie'd, the House of Representatives 
rose and stood while their Managers, through 
5lr. KING the chairman, demanded judg- 
ment as follows :— 



Mr. President, the House of Representa- 
tives having impeached James Prescott, 
judge of probate, Stc, for the county of Mid- 
dlesex of misconduct and maladministration 
in bis said office, and the said Prescott after 
a full, fair and impartial hearing on his trial 
at the Bar of this Hon. Court having been 
convicted of miscon()uct and maladministra- 
tion in his said office, the House of Repre- 
sentatives now here present do in th#ir own 
name and in the name of the people of the 
Commonwealth demand that this Hon. 
Court render such judgment in the premis- 
es, as to right and justice may appertain, 
and as the constitution and laws of this 
Commonwealth aufthorise and require. 

PRESIDENT. The Hon. Managers 
have now moved that judgment be pronoun-^ 
ced. Has the Respondent any motion to 
offer? 

Mr. WEBSTER. My Hon. Client had 
the misfortune this morning of learning 
from the President of, this Hon. Court that 
on two of the articles he was pronounced 
guilty. He supposed of course that an op- 
portunity would be afforded him to move in 
arrest of judgment, or to argue on the de- 
gree of punishment, which the Court might 
think proper to inflict. For this purpose he 
appeared at the door of this chamber «t the 
hour to which the Court was adjourned,,and 
found it closed against him. If, as he un- 
derstands, the Senate has signiBed to the 
House of Representatives its readiness to pro- 
nounce sentence, he presumes that sentence 
is formed, and that it is now incompetent 
for him by any observations of his Counsel 
to attempt to change that sentence. 

PRESIDENT (after a pause of some 
minutes.) Are your honours ready to pro- 
nounce sentence ? If no reason be offered 
ivhy judgment should be arrested, or any 
motion made on V>ehalf of the Respondent, 
or by some menilier of this Court, 1 must 
proceed to pronoance the sentence of the 
Court. 

Mr. WEBSTER. The Respondent had 
intended by his counsel to say a few words, 
while ho thought it would be of any dvail. 
If he is to understand that- the sentence is 
prepared, his counsel do mH feel themselves 
bound to make any observations. 

PRESIDENT. The Respondent and 
bis counsel must understand that this 'Court 
is now prepared to render judgment, unless 
a motion is made in arrest; which motion 
the Respondent is still at liberty to make. 

Mr. WEBSTER. It was in relation, Sfr, 
to that preparation, that the Respondent 
hoped to have been heard. If the Court is 
prepared to pronounce judgment, he consid- 
ers the occasion as gone by, and be has no 
motion to submit. 

Mfc PICKMAN. I do not understand 
that the members of th^ Court have pledg- 
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ad themselves to any particular conduct. I 
supposed, if the Respondent made no mo- 
tion In arrest or in mitigation, that we were 
now ready to pronounce sentence. But the 
ease is open to the Respondent, or to the 
Managers, to make any suggestions to the 
Court which shall appear to them^to be prop- 
er, and the Court will take them into con- 
sideration. I however move that the Court 
declare itself ready to hear any suggestion 
from the Respondent. ' 

The Court asseuted to the motion. 

PRESIDENT. The course pursu- 
ed by the Court was this. They agreed 
on the sentence to be pronounced unless 
some suggestion for a stay of judgment 
should be made by the Respondent or by 
the Managers. The Court is now open to 
receive ar.y motion. 

Mr. WEBSTER. The course which has 
keen adopted is so extremely novel, and so 
different from the practice of courts to which 
I have been accustomed, that I cannot con- 
sider it my duty to my client, to speak a- 
sainst a judgment already formed. It might 
havebeen material to address some considera- 
tions to the Court before that judgment was 
formed. We do not now think it our duty 
to our honourable client, to trouble your bon- 
•urs with any observations. 

^RESIDENT. Unless some of your 
honours propose some other course, it 
will be my duty to proceed to pronounce the 
Judgment of this court. 

Mr. SULLIVAN. I am not aware that 
fht proceedings of this court have been in 
iliy degree novel. I do not however rise 
for the purpose of entering into an argument 
in defence of the court, but to make such an 
explanation that the Respondent may under- 
stand that any course is now open to him 
that ever was. A majority of the court at 
1 o'clock declared the Respondent guilty on 
two of the articles of impeachment. No 
notice was then given of any intention on 
his part to make any motion in arrest of 
judgment, or in mitigation of sentence, and 
the Court could not know that he bad 
any such intention. It became their duty to 
go on, and deliberate on the judgment to be 
pronounced if nothing should be offered to 
chasige the course of proceeding. This 
they had done, and they had given notice to 
the Hon. House that they were ready to 
proceed in the trial. I have no notion that 
any member of the Court has formed a 
judgment not to be altered if any reason is 
offered for a change. The Respondent is 
now called upon. I conceive in the proper 
order, to say whether he has any reason to 
offer why sentence shall not be passed upon 
him. I have distinctly understood that he 
has now all tiie advantage that he could ev- 
er have had. If he has nothing to offer 
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proceed to pronounce judgment. But it 
ought not to be understood that he has not 
had every epportunity which he ought to 
have to be heard and make his objections. 

Mr. WEBSTER. The Respondent's 
counsel are only desirous of being informed 
of the course they are expected to puifene, 
and to see that it is such a course as they owe 
to their client and to themselves. Am I to 
understand that the subject is open for obser- 
vations in favor of an arrest of judgment, 
and of a mitigation of the sentence ? I presume 
from the information to the Hon. House that 
the Court are ready to proceed to pronounce 
judgment, that it is not so. 

PRESIDENT. It may be proper to in- 
form the counsel, that the Court gave notice 
to the Hon. House, not that they were ready 
to give judgment, but that they were ready 
to proceed further in the trial. They are 
now ready to hear any remarks of 'ttie coun- 
sel for the Respondent, to show that judg- 
ment should not be rendered against him. 

Mr. WEBSTER. Am I to understand 
that the remarks of the counsel for the Res- 
pondent are to be confined to objections to 
the rendering of any judgment ? 

Several memhera. No Sir. 

MR. PICKMAN. I understood it to be 
distinctly stated that the whole subject of 
the judgment would be open for observa- 
tion, and if any remarks were made in he- 
half of the Respondent they would be tak- 
en into Consideration. The judgment 
agreed on was to be pronounced, only in case 
the Respondent had nothing to say. This 
is the same course that is pursued in com- 
mon law courts. 

Mr LYMAN. I consider the counsel 
for the Respondent as having waved their 
right to address the Court. I do not see 
any advantage in keeping the House of Rep- 
resentatives waiting here kny longer. I 
move that the Court now proceed to pro- 
nounce judgment. 

Mr. WEBSTER. The counsel for the 
Respondent have not waved any right. On 
the contrary they had intended if the Court 
had remained undecided, to be heard. But 
they do not intend to argue a question al- 
ready decided. 

Mr. SULLIVAN. It appears to me that 
the Court has intimated, as plainly as possi- 
ble, that it has formed no decision whioh is 
not subject to be changed in consequence of 
what may be offered by the Respondent. 
1 wish it to be understood, that there is no 
agreement that a particular sentence shall 
be pronounced, but in case no motion is 
made by him. 

Mr. WEBSTER. I understood the 
President of this Court to say that observa- 
tions might be made against the rendering 
of any judgment, but not in relation to a 
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PRESIDENT, It U with great psin that 
I find myself called on to act on ihis occa- 
sion. It is well known from the vote that I 
have given what my own opinion is in rela- 
tion to the case. But a question has been 
taken by this board, and they have decided 
on two of the article) against the Respon- 
dent. I have never known it to be the 
practice of any court, after having come to 
an opinon and declared it, unless there was 
immediate notice given of some rooeion to 
be made, to adopt any other course than to 
proceed to determine what judgment should 
be pronounced. 

Mr. D WIGHT. I think the Respon- 
dent has had every reasonable indulgence. 
I move that the Court proceed to pronounce 
judgment. 

Mr. WEB TER. T^e Respondent's 
counsel tUaug it decorous to wait until 
they had an inti ligation that they should be 
heard. I can only say, that as far as my 

gractice has extended, it has been usual to 
ear a m«)tion i i arrest of judgment, if any 
Is made, before the judgment is determined 
on. 

. Mr. PICKMAN. I did think as I 
stated before, (h» he subject was open for 
the R;espODdent's ;;<)unsel, to make any ob- 
servations either to obtain an arrest of judg- 
ment, or a mitigation of the sentence. If I 
am mistaken 1 now move, that the Court 
he-ir any remarks, which the Respondent's 
counsel may now offer, and that ihey 
deliberate upon them before proceeding to 
pronounce sentence. 

Mr. SULLIVA.N. I would propose to 
ihe Hon. gentleman so to amend his mo- 
tion, that the President shall .ask the Res- 
pondent whether he has any thing to say 
why judgment should not be pronounced, or 
in relation to the degree of punishment to be 
awarded against him. 

Mr. WELLES. I do not rise to any 
technical point, for these I do not wish to 
meddle with, but merely to observe, that I 
did not consider that any decision was made 
in relation to the sentence, but on the con- 
dition that nothing should be suggested on 
behalf of the Respondent, in mitigation of 
•entence or in arrest of judgment. 

Mr. Pickman withdrew his motion, and 
Mr. DOOLITTLE offered the following in 
writing : — ^That the Court -v,- now hear and 
consider any suggestion from the Respon- 
dent in mitigation of sentence, or in arrest 
of jud gment. 

The motibn was agreed to. 

PRESIDENT. The Court is now open 
to hf ar any motion from the Respondent, 
either in arrest of judgment or -liitigation of 
"^lentence. 

Mr. WJ^BSTER. If I am to u.nder- 



stand rhe meaning of the order or resolution 
which has just passed to be, that the Court 
has not made up its judgment, and that the 
sentence is a subject yet (b be deliberated 
upon, I have something which I wish to 
say to the Court. But I wish to know 
whether I am right in giving such a con- 
struction to the vote just passed. 

PRESIDENT. The learned counsel 
has the order before him and can^udge for 
himself. [The President reads the order.] 

Mr. WEBSTER. I am not a member 
of the Hon. Court, and have no right to 
construe its orders. I wish to know distinct- 
ly from the head of the Court how I am to 
understand it. 

PRESIDENT. This Court, following 
the precedents of the courts of common 
law, after having heard the Managers on the 
part of the House, and the Respondent iii 
his defence, by a majority of votes pro* 
nounced the Respondent guilty ; they 
have also agreed on the sentence to be pro- 
nounced by me as their organ, if no suffi- 
cient reason should beoflfeied why the sen- 
tence should not be pronounced. But they 
have now voted, that they tv ill hear any sug- 
gestions from the Respondenl's counsel, 
either in arrest of judgment or in mitiga- 
ion of the senteiice. There can be no 
doubt, that if the counsel for the Respondent 
shall offer any reason for an arrest of judg- 
ment, or in favor of a milder sentence, that 
shall induce any member to change hisopin- 
ion, that member will move the Court to 
proceed to deliberate further upon the sen- 
tence. 

Mr. WEBSTER. If the opinion of the 
Court is already formed, and I am to under- 
stand that my client is put to (he disadvan- 
tage of moving for a recon^deration of their 
opinion, I shall decline making any remark. 

PRESIDENT (after a short pause) No 
motion in arrest of judgment being made 
by the Respondent, if no motion is made by 
any member of the Coui;t, I shall proceed 
to pronounce the seiitence of the Court. 

After a pause the president pronounced 
judgment and sentence as follows, viz : — 

The Court for the trial of impeachment 
having found James Prescott guilty of mis- 
conduct and maladministration in the of- 
fice of Judge of Probate of wills and for 
granting letters of administration within and 
fur the county of Middlesex, charged upon 
him in the third article and twelfth article of 
impeachment as charged against him by the 
House of Representatives — It is considered 
by the Court, that the said James Prescott 
be removed from the office of Judge as afore* 
said, for the county aforesaid, and he is re- 
moved accordingly. 

The Court, on motion of Mr. Lyman, 
was then adjourned without day. 
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HOUSE OF REPRESENTATIVES. 

FRIBAT, APRIL 27. 

After the Hottse had attended on the 
Court of Impeachment, and returned to 
their own chamber, Mr. King, chairman of 
the Managers, to conduct the impeachment 
against Jamea Prescott, reported, that the 
said Prescott had been convicted before the 
Hon. Senate on tWo of the said articles of 
impeachment. 

It was thereupon resolved, that the House 
do demand judgment against James Pres- 
cott,Esquire,who has been convicted of mis- 
'conduct and maladministration in his office 
as Judge of Probate, Sic. for the county of 
Middlesex, by the Hon. the Senate of this 
Ctimmonwnnltb, upon the Impeachment 
thereof made by this House. 

It was also resolved, that the committee 
appointed to manage said impeachment do 
forthwith proceed to the bar of the Hon. 
Senate. and there, in the name of this House 
and of the people of this Conunon wealth, 
demand jud^tneiu against the said James 
Prescott, upon said conviction. 

Mr. King was charged with a message to 
inform the Senate. 

AFTERNOON. 

The House having proceeded to the Sen- 
ate chamber and returned to their own 
chamber, on mopon of Mr. Hoyt, of Deer- 
fid d, ir was 

Rcsolvsd^ that ihe thanks of this House 
be given to their Managers in the impeach- 
ment and trial of James Prescott, and that 
this House highly appreciate the intelligence, 
the learning, and ti^e ability displayed by 
them in their arduous labours for the pro- 
motion of public justice. 

IN SENATE. 

SATDROAT, APRIL S8. 

; On motion of Mr. Williams ; — 

Ordered, That a message be sent to His 
Kxclfellency iHe Governor to inform him that 
James Prescott, Esq. has been convicted of 
misconduct and maladministration in his of- 
fice of judge of probate of wills and for 
granting letters of administration within 
and for the County of Middlesex, upon 
articles of impeachment exhibited against 
him by the House of Representatives, 
and has thereupon by judgment of the 
Senate sitting as a court of impeachment, 
been removed from his said office ; a copy 
of which judgment wrll be certified to His 
Excellency by the clerk of the Senate in 
due time. 

Mr* W. was charged with the message. 

On motion of Mr. Williams i — 

Ordered, That the clerk of the Senate he' 
authorised and directed to purchase a suffi- 
cient number of copies of the Trial of James 
Prescott, Esq. Judge of Probate of wills, 



be. in the county of Middles^K on articles 
o^ impeachment exhibited against him by 
the House of Represedtatives, to furnish 
each member of the Senate who has attend- 
ed the present session of the General Court 
with one copy. 

A resolve for paying witnesses and other 
persons for travel and attendance and aervices 
as witnesses, be. came up from the Hous« 
of Representatives and was concurred in by 
the Senate. 

HOUSE OF REPRESENTATIVES. 

SATURDAT, APRIL 28. 

A resolve for paying witnesses and other 
persons for travel and attendance and ser- 
vices as witnesses, kc. in the trial of the im- 
peachipent against James Prescott, Esq. 
was twice read and passed ; and sent up for 
concurrence. 

Ordered, that the clerk of this House be 
directed to procure and deliver to each mem- 
ber of this Hftuse a copy of the report of the 
trial of James Prescott, Esq, late Judge of 
Probate for the county of Middlesex provid- 
ed any report thereof shall be speedily publish- 
which in the opinion of the speaker of this 
House shall appeur to be faithful and cor- 
rect and charged at a reasonable price, and 
that the Hon. Speaker of this House be re- 
quested to certify to the Clerk accord- 
ingly. 

[The House met each day, forenoon and 
afternoon, at half an hour before the time to 
which the Court of Impeachment was ad- 
journed — teceived the message from the Sen- 
ale notifying their readiness to proceed in 
the trial — returned a message to inform the 
Senate that they would attend forthwith — 
attended at the bar of the Court during tho 
trial — and returned to their own chamber.] 

[ Omitted in the proper place] 

HOUSE OF REPRESENTATIVES. 

FRIDAY, APRIL 18. 

Ordered, that if during the trial of the 
impeachment now depending before the 
Hon. Senate, a quorum of the House should 
not be present at the hour to which that high 
Court shall be from time to time adjourned ; 
those members who are present shall be 
called to order, and may accompany the 
Managers to the bar of the Senate, to proceed 
on the trial of said impeachment. 

The Speaker communicated to the House 
a letter from the Hon. Levi Lincoln, stating 
that it would not be in his power to attend 
during 1 he session, and requesting that his 
place as Manager of the impeachment of 
James Prescott, Ksq. might be supplied by 
sime other person, ll was thereupon order- 
ed, thit Mr. Lincoln be excused from fur- 
ther stTvin^ as Manager, and tlrai this day at 
1 o'clock be assigned fm clioosing a Mana- 
ger i:i his place. At the time assigned, the 
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house proceeded to elect by ballot, and made 
choice of HORATIO G. NEWCOMB, 
Esq. of Winchendon. Mr. Phelps was in- 
structed to inform the Senate of the choice. 

Ordered^ That the Clerk be directed to 
cause each member of the House to be fur- 
nished with a printed copy of the charges 
against James Prescott, £sq. Judge of Pro- 
bate for the County of Middle^x — his an- 
swer to tbe same — and the replication of 
this Hous^. 

FRIDAY, APRIL SO. 

Mr. Baylies, one of the Managers of the 
impeachment, not having attended in his 
place, the House proceeded to elect by bal- 
lot an additional Manager, and FRANCIS 
p. ORAY, Esq. of Boston, was chosen. 

Mr. Sibley, was instructed to inform the 
Senate of the choice. 

At page 7, imoiediately before the Articles, the 
following wag omitted, viz : 

Commonweaiih of MassachustUs. 
Articles of impeachment, preferred a- 
^ainst James Prescott,Esq. Judge of tb6 Pro- \ 



bate of wills and for- granting administra- 
tion within and for the county of Middle- 
sex, by the House of Representatives of the 
said Commonwealth, in their own name, and 
in the name of the people of Massachusetts ; 
and [to be] exhibited to the Honorable, the 
Senate of said Commonwealth, this (ifih 
day of February in the year of our Lord 
one thousand eight hunQred and twenty one. 

At pase 10, inunediaiely after the Articles* 
read as follows, viz : ' 

House of RepresentcUives^ Feh^ 5, 1821. 
Read and accepted, 

JOSIAH QUINCY, Speaker. 
Attest, 

Beztjahin Pollard Clerk. 

At page 11, near the end, it should have 
been mentioned, that after the Articles liad 
been read to the Respondent, and be bad 
pleaded not guilty, an attested copy of them 
was handed to him by the clerk. 
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A SHORT account of the former impeach- 
ments in this Commonwealth, since the 
adoption of the constitution, collected from 
the journals of the Senate and House of 
Bepresentati?es, will not, we triist, he unac- 
ceptable to our readers, especially to such of 
them as shall hereafter be engaged in trials 
of this nature. 

The first case which we find upon record. 
is that of William Greenleaf, Esq. sheriff of 
the county of Worcester, as early as the 
year 1788. The course of proceedings in 
his case differs in several particulars from 
that pursued in relation to Judge Prescott. 
The attention of the House of Representa- 
tives was first called to the subject by peti- 
tions of the inhabitants of the towns of Pe- 
tersbam and Hardwi«k against W. G. for il- 
legal conduct in his oiBceof sheriff, praying 
for an inquiry thereon, and that he might be 
impeached if found guilty. On the 7th of 
March these petitions were read and com- 
mitted. On the 11th the committee report- 
ed an order, which was accepted, " that the 
petitioners serve said W. G. Esq. with a 
copy of their petitions, and oTthis order 
thereon, at least thirty days before the sec- 
ond Wednesday of the next session of the 
General Court, that be appear on that day, 
to show cause, if any he has, why the prayer 
of their said petitions should not be granted. 
And also the petitioners are hereby required 
to appear on said day with their evidence to 
support the charges alleged in their said pe- 
titions against the said W. G." This order 
was duly served, and on the 4ih of June a 
committee was appointed to consider the 
complaints of the towns of Petersham and 
Hardwick, and to hear the parties and re- 
port. This -committee was discharged on 
the ^th, and it was ordered that the parties 
be admitted to a. hearing on the floor of the 
House the next day, and that eitl^ of the 
parties be heard by themselves or one coun- 
sel. On the 6th the hearing was postponed, 
at the request of W. G. until the next morn- 
ing. On the 7th a representation of one 
of the agents of Petersham, praying a post- 
ponement of the hearing to the next session, 
was referred to a committee, who reported 
the san^e day. Whereupon it was ordered, 
that an order issue for any witnesses to sup- 
port the complaint, which said agent may re- 
quest, and that Mr. Kinsley of Hardwick, 
-be a coaimittee to attend to the serving of 
such order. On the 11th, in the forenoon, 



the House scHt a message to the Senatei 
that they were about to proceed upon a 
public hearing, and could not conveniently 
receive any messages at present, but that they 
would inform the Senate w hen the hearing was 
over. The complaiuants were then admit- 
ted, by their agent, on the floor of the House, 
and the said W. G. by himself, and one 
counsel, and were heard upon the subject of 
the complaints in part. In the afternoon the 
subject was resumed, and after a full hear- 
ing, the parties had leave to withdraw. Af- 
ter debate, the further consideration of 
the subject was postponed to the next 
morning. On the l£th the House re- 
sumed the consideration of the complaints^ 
and the following question was put — ** wheth- 
er the evidence exhibibited to this House be 
a sufficient ground for bringing forward ar- 
ticles of impeachment against W. G. &lc. 
for misconduct and maladministration in his 
office ?" The members present were 167 ; 
of whom 157 voted in the affirmative. It 
was then ordered that Messrs. Phelps,Dawes, 
Bowdoin, Choate and Bourne be a commit- 
tee to prepare articles. This comihittee on 
the 14th reported six articles, which were 
read and accepted, and thereupon Messrs. 
Heath, Dawes, Ames, Phelps and Choate 
were appointed a committee to carry thtm 
up to the Senate. The articles are preced- 
ed by a full'recital of the prior proceed ings, 
in which however no reference is made to 
the petition of the town of Hardwick. The 
recital concludes — <*And whereas it doth 
appear, that the charges laid in the petition 
aforesaid are well founded and substantiated, 
and that the said W. G. Esq. (lc. is guilty 
of misconduct and maladministration in that 
office — ^Therefore this House of Represent* 
tives do offer and present to the said Hon. 
Senate, against the aforesaid W. G. &c. all 
and singular the general and special articles 
of impeachment following ; viz. l.The .^aid 
W. G. ^c. hath illegally and uujustly, from 
time to time, detained in his own hands, for 
his own private use, public monies, when 
the Commonwealth had a right to, and was 
in great want of the same." This may 
safely enough be presumed to be one of the 
g'enerol articles abovementioned ; it will be 
found, more difficult to determine which are 
the mciai. The £d Art. accuses the said 
W. G. in much the same informal manner, 
of having exhibited to the Treasurer of this 
Commonwealth in order to be laid* before 
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the House of Representatives thereof, false 
and dishonest accouats of monies which he, 
as sheriff a foresaid, had collected in payment 
of public taxes." The 3d A^. alleges, that 
he had *^ from time tu time, and for the space 
of more than two years together, illegally 
detained in his own hands, and for his own 
private use, certain monies belonging to the 
aforesaid inhabitants of the town of Peters- 
ham for which be never accounted to them " 
Art. 4th is, that on a certain day he "did pro- 
cure from the Treasurer of the Common- 
wealth an execution for money, which mon- 
ey he had then already received on a former 
execution." Art. 5th sets forth, rather more 
at length than the others, that he falsely re* 
turned to the Treasurer a certain execution 
as unsatisfied, upon which he had received a 
certain sum in part satisfaction. The 6th and 
last is, that on a certain day he did '* unjust- 
ly procure a warrant of distress to be serv- 
ed on the inhabitants of Petersham afore- 
said for a large sum of money, which he 
then well knew they had long before paid." 
All which the House of Representatives say 
they are ready to verify, and that they do 
thereupon, as the Grand Inquest|of the Com- 
monwealth, impeach the said W. G. of all 
and singular the misconduct and maladmin- 
istration in his said office of sheriff, &^c. 
contained and alleged in the articles afore- 
said ; saving to themselves by protestation 
the liberty of exhibiting further complaints, 
and concluding with a prayer that the said 
W. G. may be notified to make answer, and 
be brought to a trial, and, if found guilty, 
removed from his office ; and that such oth-/ 
er judgment may be rendered thereon, as 
shall be agreeable to the law and the con- 
stitution. The summons issued upon this 
occasion by the Senate was dated June 19th, 
1788, and was directed to any or either of 
the coroners of the county of Worcester, 
who were therein commanded ^ tb summon 
W. G. &(c. to appear before our Senate on 
the second Wednesday of the liext sitting 
of the General Court, at Stc. by serving him 
with an attested copy of the foregoing arti- 
cles of impeachment and this summons, or 
by leaving the same at his last and usual 
place of abode, thirty days at the least be- 
fore the said secopd Wednesday, foe. to 
make answer, foe. and to receive such judg- 
ment," foe. The House were informed on 
the 20th, of the issuing of this summons, in 
order that they might be then and there pre- 
pared to support their charges. On the 
same day the House ordered that Messrs. 
Parsons, Kinsley, Ames, Dawes and Bourn 
be Managers ; who were " authorised, re- 
quired and directed to procure the necessaiy 
evidence," 2(c. The qltrk was directed to 
furnish each of them with a copy of the ar- 
ticles. The House ako passed a Resolve 
for staying all law prooeues in the hands of 
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W. G. foe. foe. which was sent up for con* 
currence. The entry on the Senate's jour*- 
nal of the same day is — Resolve requiring 
W. G. to give bond for the faithful discharge 
of his office, read and concurred, as taken 
into a new draft — sent down for concurrence 
— came up concurred. The printed Re- 
solve of this date is general that the Gover- 
nor be requested lo inquire whether the 
sheriffit^'^^' coroners have given bonds, foe. 
and to take certain measures in relation ta 
any thitt have not. 

The General Court was prorogued once by 
message from the Governor, and twice by 
proclamation, until the 29th of Oct.- On 
the 5th of Nov. the House ordered that the 
Managers proceed in the prosecution of the 
business committed to them with all con- 
venient speed. It was voted that the House 
would attend the trial ; and a message was 
sent to inform the Senate, that in case they 
were inclined to sit as a court in the Repre- 
sentatives chamber, the usual seats would 
be assigned for their members. The Sen- 
ate returned an answer that they thought it 
wonld be mosr convenient to proceed to tha 
trial in Faneuil Hall and that seats wonld be 
assigned for the members of the House if 
they should choose to attend. 

This same day, it being the second Wed- 
nesday of the sitting of the Legislature, the 
Senate was organized as a court. The ' Lt. 
Governnor, at the request of the Senate, 
administered the oath to the members collec- 
tively ; the form of the oath being the same 
as in the trial of Judge Prescott, except in 
its commencement, which was '^ Ton A. 
B. C. tec. do respectively solemnly swear" 
foe. When the Respondent was put to hts 
plea, he waved it, until an agreement in writ- 
ing was made and signed by three of the 
Managers and himself, that under the gen- 
eral plea of not guilty he should be allowed 
to give any special matter in evidence ; and 
if the trial should not proceed at that time, 
he might plead anew, and specially, if he 
pleased ; which agreement was admitted by 
the Court. He then pleaded not fruUhf. 
His counsel then moved that the trial Ibe 
postponed to a future day ; which was ob- 
jected to by the Managers, but finally grant- 
ed by the Court, after a full hearing of coun- 
sel at Faneuil Hall. On the 1 Ith the House 
reconsidered their vote to attend the trial. 
The Court again met, and the Respondent, 
waving his former plea, made a formiil an- 
swer. To the first article, after setting 
forth the Declaration ofRights, that ^ no sub- 
ject shall be held to answer to any crime or 
offence, until the same is fully and plainly, 
substantially and formally described to him," 
he demurs generally, averring ** that the 
supposed-charge in the same article is too 
general to be understood, in such a manner 
as will enable him the said William to mak# 
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a proper and just defence ;** *' wherefore the 
Mid Qreeoletf most humbly submits to the 
judgment of this Hon. Court, whether he 
shall be held to answer to the same article ; 
taving which, if overruled, the said Green- 
leaf saith, that he hath at all times faithful- 
ly served in bis office aforesaid, and never 
unjustly detained in his own hands, for his 
own private use, public monies, when the 
Commonwealth had a right to the same.^ — 
To the Sd Art. he demurs generally, because 
ihe charge Is so unceriatn/y and indefimUly 
described that he has no opportnnity te answer 
it, reserving liberty to make another an- 
swer if it should become necessary, and al- 
so for plea says, that whatever errors might 
appear in any account by him exhibited, he 
never intended or attempted to defraud the 
<^inionwealth thereby To the 8d Art. be 
demurs specialty, protesting he is not guilty, 
and reserving lifaierty to pl^id over, assign- 
ing for cause, that the town of Petersham 
bad brought an action of the case agahrst 
liim for the matter complained of in the 
Art. and that upon trial before the Supreme 
Judicial Cotirt, the jury returned not guilty ; 
all which he is ready to prove by a copy of 
the record. He then goes on to state the 
pode of his doing business with the treasur- 
er, and other particulars. To the 4th and 
tth Art. jointly he likewise demurs specially, 
veserving the same liberty as befare of an- 
swering over, on the ground that the acts 
complained of were not official acts, the 
procuring of the treasurer to issue execu- 
tions and warrants of distress being no part 
of the duty of a sheriff, but a matter for 
which he would be liable in his private ca- 
pacity in an action at law ; but if the Court 
Shall still hold him to answer, he pleads not 
guilty. To the 5th Art. be pleads that the 
return on the execution was true at the 
time, as explained in his answer to the tbhd 
article. 

The Managers having proceeded to open 
the prosecution, the counsel for the Respon- 
dent moved the Court to determine, whether 
the articles were laid with such certainty as 
that the Respondent should be held to answer; 
and the Court determined that they were. 

An agreement was then signed by the 
Managers and the Respondent, that the lat- 
ter ^* should liave all advantages by way of 
objection to the admission of evidence pro- 
duced in support of either of the articles, to 
avail himself of any informality or defect in 
the article, that he could have by plea ; and 
the said William agrees that no reply be giv- 
^D to his answer, but that the trial proceed 
upon his answer filed ; which agreementwas 
allowed by the Court, and ordered to be filed. 

The remainder of this and the two fol- 
lowing days were taken up with the examin- 
ation of witnesses, and the arguments of tlie 
Managers and counsel. The Court then 
adjourned to the next afternoon to give their 



opinions, but not being ready at that tim^ 
adjourned again to the next momine, when 
the question was put generally to'«acn mem- 
ber of the Court, ** is . G. tec. guilty of 
misconduct and maladministration in that, 
office charged upon him by the impeach- 
ment of the House of Representatives, or 
not guilty ?" He was pronounced guilty fay 
a vole of to to il The Managers then 
moved for judgment, but the Court not be- 
ing ready adjourned for three days. On the 
18th the Senate sentto inform ^e Housed 
that they were about to pass sentence, and 
that seals were assigned in Faneuil Hall 
for the members of the Heuse. The House 
voted to attend, and "sentence was passed,that 
the Respondent be removed from his office. 

The trial being finished, the Senate re- 
turned to the Senate chamber, and ordered 
that the S»jpreme Executive of the Com- 
monwealth be furnished with a copy from 
record of the judgmem. 

It appears from the newspapers of the 
day, thatth^ Hon. James Sullivan closed the 
defence-; and that Mr. Parsons closed on 
the part of the Managers. 

The next case of trial by impeachment is 
that of William Hum, of'Watertown, one 
of the justices of the peace for the county 
of Middlesex. The first notice we find 
of the proceedings in this case is in the 
journal of the House, of Jan. 20ih, 1794, 
where it is said, that a letter from the attor- 
ney-general enclosing a representation of 
the grand jury of the county of Middlesex 
was read and committed to Messrs. Edwards, 
Eustisand Slocuni. 

On the £7th it is ordered that the clerk of 
the House be directed to issue summons to 
such witnesses as the committee should 
think proper, to support the charges exhibit- 
ed to the grand jury of Middlesex by Stephen 
Hall, 3d. against \V.H.— an order of the same 
date, that the attorney-general be directed 
to attend the committee on this subject, and 
ask such questions of the witnesses as he 
should think proper — and a third order ad- 
ding Mr. Black and Mr. Brigham to the 
committee. 

On the 4th of February the committee of 
inquiry reported, that they had heard the 
evidence brought in support of the charges 
against W. H. ; that most of these charges 
affected him only in the character of an attor- 
ney ; and that only three cases had been 
made out against him of misconduct as a 
justice of the peace. The report goes on 
/to state the cases. 

\ A petition was then read from W. H. pray- 
ing that he might be admitted to a hearing 
on the floor of the House ; upon which it 
was ordered, that the petitioner be admitted 
to a hearing by himself or counsel, or both ; 
and that the party complainant be heard at 
the same time. The attorney-general was 
to manage the inquiry on the part of tbe 
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Commoawealth} and ihe clerk to summon 
such witnesses as the attorney -general should 
direct. 

On the 11th a message went to the Sen- 
ate inforniing them of the ihquirj in which 
the House was at that time engaged, and 
that the House were desirous ut receiving 
no communications from the Senate until 
farther notice^ On the same daj in the af- 
ternoon they voted, 113 to 36, nst to exam- 
ine the charges against W. H. as an attor- 
ney. The next day the investigation con- 
tinued, and io the afternoon the vote on the 
question of impeaching W. H. being taken 
by yeas and nays, was decided in the affir- 
9iative-— yeas 111 — nays 21. 

Messrs. Whiting, Ely, and Bishop, were 
appointed a committee to prepare articles. 

On the 13th of Feb. it was ordered, that 
Messrs. Jarvis, Bigelow and Town be a com- 
mittee to consider the propriety of ad- 
mitting in future a public officer accused of 
malcondoat to be heard by himself, or coun- 
sel, while the House are inquiring into the 
facts. 

Feb. 14th, articles of impeachment against 
W. U. were reported, and Messrs. Bigelow, 
]Sly, Lyman, Whiting and W idgery, appoint- 
ed to carry them up to the Senate. 

Feb. I5ih the House received notice, that 
the Senate had ordered W. H. to be sum- 
moned to appear on the SOih inst. and make 
answer to the impeachment. It was order- 
ed, that Messrs. VVillington, Bigelow, and 
Smead he a Committee to procure the nec- 
essary evidence to support the impeachment 
of W. H. and the Clerk was directed to is- 
sue such summons as this Committee should 
^ reqiiire. 

Feb. 17th, it is ordered, that Messrs. Ely, 
Widgery and Bishop be Managers ; and 
they are authorized, required, and directed, 
to procure the necessary evidence, and are 
further authorized to employ the attorney- 
general, or other counsel, as they^ think 
proper. 

Feb. 20th the House were informed by 
message, that the Senate -would sit as a 
Court of Iiripeachment for the trial of W. 
H. in Faneuil Hall. 

Feb. £5th, the House were notified, that 
the Senate would proceed to Faneuil Hall 
at 3 oVlock to give their judgment in the 
case of W. H. and that seats would be as- 
signed for the members of the House. 

Ordered, that the House attend accordingi- 

Messrs. WilUngton, Whiting, and Ely 
were appointed a comn^ittee to report a re- 
solve providing for the expenses of the 
prosecution. 

Feb. 27th. The committee appointed to 
take into consideration the propriety of offi- 
cers accused before the House of Represen- 
tatives for maladministration in discharge of 



the duties assigned them by the constitution, 
and. laws of the government, being admitted 
to be heard by counsel on the floor of the 
House in vindication of their condoct, are 
clearly of opinion, notwitbstaiidinlg the pre- 
cedents to the coQtrary, that such indulge*- 
cies have been attended with much trouble 
and expense, and ought not to be permitted 
in future, as the inconveniences which have 
resulted have greatly preponderated against 
the benefits that have been experienced on 
any fornier occasion. And the committee, 
further report, that this opinion be entered 
on the journals of the Hoiise, that it may 
operate against th^ authority of the fore-, 
mentioned precedents, on future applica- 
tions of the same nature for similar indul- 
gencies to those which have been heretofore 
allowed on the application of persons of thns. 
description who may be accused before this, 
branch of the Legislature. Read and ac- 
cepted and ordered accordingly. 

Nothing appears in the journals of th# 
Senate, as such, relative to this trial. The 
records of the Court begin with the articles 
exhibited. 

1st. Art. That the said W, H. Esq. in 
the year 1792, at Watertown aforesaid, h« 
being then and there a justice of the peace 
as aforesaid, did issue a writ in due form of 
law in favour of Thomas Himt, of said 
Watertown, Esquire, against Stephen Hall, 
the Sd, of Medford, in the san\e county, yeo- 
man, in a plea of confession of the ease, and 
made the same returnable before himself a8 
a justice of the peace as aforesaid ; that the 
same writ being duly served and returned, 
the said Hall appeared on the 19th day of 
March, in the year abovesaid, on Monday at 
9 of the clock in the forenoon ; that the 
said Hall appeared before the same W. H. 
Esq. and demanded the appearance of the . 
said T. H. the Plaintiff in the same suit ; 
but the said T. H. did not appear, either by 
himself personally, or by any attorney by 
him substituted therefor, yet the said W. 
H. Esq. without the appearance of the said 
T. H. or of any person by him authorised 
to appear in said case, did then and there 
corruptly, falsely and wickedly enter on his. 
records as a justice of the peace, that the 
parties named in the same writ did appear 
before him at the time ^therefor set in 
the same writ, and that the said T. H. did , 
then and there, in the presence of the said 
justice, notify the said Hall that lie' the said 
T. H* would carry the same action to tha 
next court of common pleas to be holden 
within and for the said county of Middle- 
sex on the 5d Tuesilay of March then next, 
and that the said W.H.Esq, in his office as a 
justice of the peace aforesaid, did corruptly, 
wilfully and falsely certify td the said court 
of common picas the same record as true, 
he the said W. H. then and there well know.r. 
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ing the same to be corrupt and false as 
ajforesaid " 

The td Art. allef et with eqoal precision 
that the said W. H. issued a writ in favour of 
1. C. vi. J. W. in a plea of the case, re- 
turnable before himself; that the said J. W. 
appeared in obedience to the writ ; that the 
aaid W. H. £sq. being absent from the 
aonntj did not enter the action at the time 
assigned ; that the Plf. did not appear by 
himself or attorney, notwithsunding which 
the said W. H. recorded the appearance of 
the Plf. and the default of the Deft, against 
whom executioii issued for debt and costs. 

Art. Sd alleges that the said W. H. issu- 
ed another writ returnable before himself, 
that the DeA. appeared at the time, 
and that the Plf. did not appear ; yet the 
said W. H. entered on his record that the 
Plf.appeared, entered and prosecuted his ac- 
tion, and gave notice that he should carry 
the same before the next court of common 
plea% and that he certified (he same to the 
said court as a true record. 

All which the House of Representatives 
seythey are ready to verify, and do there- 
upon impeach the said W. H. of the mis- 
conduct and maladministration alleged, 
•aving to themselves the liberty cf exhibit- 
ing other articles, and pray the Senate to 
proceed to trial, and give judgment of re- 
moval from office, Slc. if he should be found 
guilty. 

The summons was directed "to Jacob 
Kubn, Messenger of the General Court," 
and was to be served in the same manner as 
that in the preceding case. 

Of this proceeding information was ^iv- 
en to the House of Representatives, and it 
was ordered that the Sheriff of the county 
of Suffolk, and the crier generally attending 
the court in the county of Suffolk, should 
attend the trial. 

On the day assigned, Feb. SOth, the Lt. 
Gov. administered the oaths, and the arti- 
cles being read to the Respondent he plead- 
ed noi guiUy, The Managers for the House 
of Representatives produced a certificate of 
their appointment, upon which the counsel 
for the Respondent read an answer to the 
impeachment, which was ordered to be filed ; 
but which does not appear upon the record. 
Witnesses were examined, and the counsel 
for the Respondent opened bis defence on 
the same day. The next mornine the ar- 
guments of the counsel and the Managers 
were gone through ; and the morning fol- 
lowing, the question being^put whether the 
Respondent was guilty, or not guilty, in the 
same form as in the preceding case, he was 
eonvicted by a vote of 20 to 7. The Mana- 
gers moved for judgment ; but the Court, 
not being ready, adjourned fur four days. 
At the day appointed for judgment, it is 
^menlioned that the House of Representa- 



tives attended and occupied the seats which 
had been provided for them. The judg- 
ment was suspension for one year. 

The Managers were assisted by the At- 
torney General. The counsel for the Res- 
pondent were the late Ch. Jus. Parsons and 
Hun. Harrison Gray Otis. 

The next impeachment was of John Vi- 
nal, Esq. one of the justices of the peace 
for the county of Suffolk, m Feb. 1800. 

Houte of ReyresenlaUveM^ 1800.— Feb- 
ruary S4th P. M. A communication froin 
the Attorney General was read respecting 
the conviction of J. V. £sq. for sondrj 
crimes before the Sup. Jod. Court. Com- 
mitted to Messrs. H^le, T^llinghast, Bart- 
lett, Russell and Titcomb. 

Feb. 25. Thi< committee reported that it 
was the duty of the House to impeach. 

Ordered, that Messrs. Ephraim Williams, 
Wm. Prescott, Nath'l Tillinghast; Jona. £. 
Porter, and Nahum Mitchell be a committee 
to prepare articles. 

Feb. S6. Articles were reported and car- 
ried to the Senate by the same commit- 
tee. 

Feb. 27. The House was notified that J. 
y. Was summoned to make answer March 
1st at 10 o'clock. 

Feb. 28. The committee who prepared 
the articles were appointed Managers. 

March 1. The House sent a message to 
the Senate, offering the use of their cham- 
ber for the purposes of the trial ; and re- 
ceive answer, that the Senate had made ar- 
rangements in their own room and assigned 
seats for the House, if they choose to at- 
tend. 

The articles in this case begin by recit- 
ing, that whereas the said J. V. is a justice of 
the peace, &&c. and that by the records of 
the Sup. Jud. Court, certified copies of 
which had been laid by the Attorney Gen- 
eral before the House of Representatives, it 
appeared that the said J. V. had been " con- 
victed of extortions, bribery and corruption 
in his ofifice aforesaid, whereby it is mani- 
fest that the said J. Y. Esq. a justice of the 
peace as aforesaid is guilty of gross miscon- 
duct and maladministration in that oflice, 
therefore this House of Representatives do 
offer and present to the said Hon. Senate 
against the said J. V. &lc. all and singular 
the general and special articles of impeach- 
ment following." Then follow the articles, 
setting forth with great precision, 1st, that 
the said J. V. had committed a certain per- 
son to gaol, who was before him charged 
with the crime of perjury, and afterwards 
did recognize the same person to appear be- 
fore the S. J. C. ; **and that he the said J. V 
then on the ISth day of August aforesaid, at 
Boston aforesaid, in the county afoiesaid did 
extorL/rom,demand, and uolawfulIy,«orrupt- 
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1y, and wilfully rective and take from and of 
iiiin the said James Murphy, the sum of five 
dolla.s, for recognizing him as aforesaid, 
and lor certifying and returning the same 
recognizance to the same Sup. Jud. Court, 
for wl ich the same was taken as aforesaid, 
when in fact the fees therefor, as establish- 
ed by law, were twenty five cents, and no 
more, of which the said J. V. was well 
knowing." 

Art. 2d, 3d and 4th ' charge the Respon- 
dent with ^several cases iu which he had 
agreed to take bribes for the granting oi li- 
censes to retail spirituous liquors, and had 
afterwards in pursuance of these corrupt 
agreements given his vote for' the graating 
of the said licenses ; and received the 
bribes. 

All which the House of Representatives 
say ihey are r ady to verify, and that they 
do thereupon mpeach, foe. saving to them- 
selves by prtt ^'tation the liberty of exhibit- 
ing new articl s, of replying to the answer, 
and *'of offering proof f the premises, or of 
any of their unpeachments »»d complainis 
that shall be •^\hibited by them, as the case 
may require," and conclude with the usual 
grayer. 

The summo "^ was as in HunlVtjase ; 
aO<3'Similar or lers were passed. The mem- 
bers were sworn collectively by the Hon. 
Ciisha May, on<^ of the council, upon the 
request of the Senate. The clerk was 
sworn by the Hon. Solomon Freeman, be- 
ing the oldest senator present. The arti- 
cles were read, and the Respondent plead- 
ed not guUty^ and said he was ready for tri- 
al. Upon this the Managers produced their 
credentials. Having authority for the pur- 
pose, they had employed the Att. General to 
assist them, who had begun to open the 
cause, when the Respondent consented to 
allow the record of the Sup. Jud. Court as 
conclusive evidence against him in support 
of the articles contained in the impeach- 
ment. WhiclL being entered on the rec- 
ords of the Court, the question was taken as 
follows. What says your Honor, is J. V. 
guilty of extortion as charged upon him in 
the 1st Art. S&c. or not guilty? He was 
unanimously found guilty. The question 
was then put, what says your Honor, is J. 
V. Sec guilty of bribery and corruption as 
charged upon him in the three last articles, 
&;c. or not guilty ? Upon which also he was 
unanimously pronounced guilty. This was 
on Saturday, the 1st of March, and the 
Court not being ready to pronounce judg 
nient was adjourned to the follor.ing Mon- 
day ; when sentence was pissed that the 
Respondent be removed from his office, and 
disqualified to hold or enjoy any place of 
iionor, trust, or profit under this Common 
wealth. 
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At this trial seats were assigned for th^ 
Council, the House of Representatives, and 
tme Judges of the Sup. Jud. Court. 

The founh and last impeachment, was of 
", Moses Copeland, Esq. one of the justices 
of the peace lor the county of Lincoln, oo 
the 201 b day of June A. D. 1807, for mal^ 
feasance and maladministration in his^ of- 
fice." 

House of Representatives, 1807.— Jan. 27. 
The petiiiou of G- Wellington and others 
complaining of M. C. &«c. was read and 
committed to Messrs. Kinsley, Parsons, 
Moudy, Davis and Bacon. 

Feb. 7. The committee made a report, 
whieh was read and recommitted. 

Feb. 9. The committee reported, that if 
the complaint was true, it furnished suffi- 
cient ground of impeachment ; and that the 
House should pursue measures to eflect a 
fuii iiivestigatiou of the subject. 

June 8. A coiiimunicaiion was received ^ 
from Hon. George U liner, staling that in 
pursuance of a resolution oi Feb. 9. appoint- 
ing him all agent to collect evidence f'oi^ and 
against M. (J. ^c. he had lakeu certain de- 
positions which were inclosed. This com- 
uiuiiicaiion was read auti together with the 
depositions committed to Messrs. Smith, 
Wheeler and Oakes. See printed journals 
oj ld07,p. 81. 

June 15. The above committee reported 
that they had examined the depositions, and 
divers witnesses, and heard the arguments 
of counsel for M. C and that they were of 
opinion, that although the said M. C. may 
have been guilty of malfeasance and mis- 
conduct in oflce, it did not appear that his 
behaviour had been so /aggravated as to re- 
quire the exercise or the constitutional pow- 
er of the House by impeachment ; but thev 
submitted whether if the House believed 
the facts stated, it would not be expedient ' 
to address the governor and council- to re- 
move the said M. C. from oflice. This re- 
port was accepted, and recommitted for the 
purpose of drafting the address. — Ibid 119, 
120. The same day the commidee report- 
ed an address, which was read and approv- 
ed. It was then ordered, that Messrs. Smith, 
Wheeler and Flagg, with such as the Sen- 
ate should join, be a committee to present 
the address. Sent up for concurrence.—- 
Ibid 123-4. 

June 19. A message went to the Senate 
requesting them to send down the petition 
and the doings of the House thereon.— 76t{/ 
146. The Senate having complied with 
this request, the House forthwith reconsid- 
ered their vote respecting an address, and 
ordered that Messrs. Ripley, Whitman and 
Slocum be a committee to draft articles of 
impeachment against M. C— /Wi 147. 

June 20. The committee reported arti- 
cles, and it was ihereupon ordered, that the 
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tame committer etirrjr them to the Senate, 
and request that they would take order there- 
on.— iUtf 151-3.* The House received a 
message by the clerk of the Senate, inrorm- 
ing Hiem of the measures taken for the trial 
of Af. G. ibid 156. Messrs. Bangs, Story, 
Whitman, Bradbury and Ripley were chos- 
en Managers by ballot, of which the clerk 
of the House was directed to inform tk6 
Senate. 

Jan. It, 1808. A message was received 
from the Senate, that they had resolved 
themselves into a court of impeachment for 
the trial of M. C. but that the process issu- 
ed against him, not being yet returned, the 
Court was adjourned to Friday next. — Ibid 
0/1808.JI.23. 

Jan. 15. A message was received, that 
the Court was adjourned, for the same reas* 
on, until the following Wednesday. — Ibid 
87. 

Jan. 20. Notice was received of a further 
adjournment to tbeS7ih. — Ibid 61. 

Jan. 27. The House offered iheir cham- 
ber to the Senate for the trial. A mesiiage 
was peceived from the Senate stating that 
they had resolved themselves into a Court — 
lliat M. C. had appeared and made answer 
— that they had adjourned till half past 12 
— and thai seats would be provided for the 
Managers. — Ibid 80, 81. 

iSfetiate.— June 20, 1807. The articles of 
impeachment against M. C. were brought 
up and exhibited as follows : 

Art. 1st. '* That the said Moses, in di- 
rect subversion of the impartiality and dis- 
interestedness which ouglit uhvavs to govern 
the judicial department of government, did 
purchase of one Samuel Kellock a note of 
kand, endorsed blank by said Samuel, bear- 
ing date the second day ol March, A. D. 
1805, for the sum of 5^2,00, payable to said 
Kelioch or order on demand wjth interest, 
and afterwards a writ issued from said Cope- 
land thereupon in the name of Samuel 
Kingsbury, of a place called Balltowti, and 
judgment was entered on the same for the 
sum of jll2,24 damage, and |!5,15 cosis of 
suit, wlien in fact the said note was the prop- 
erty of the said Copeland, tvjio made juse of 
the name of a fictitious endorsee for the pur- 
pose of augmenting the costs, and giving him 
an op|)ortunity lo sit as a magistrate in n 
cause in which be possessed an essential ii>- 
♦erest." 

Art. 2d accuses the said Copeland, in a 
manner equally informal, of issuing two wril^ 
reiurnabie before himself on a certain day 
;tiid hour, and defaulting the defendant be- 
fore Die hour hud arrived ; which default, al- 
though the defendant appeared in due season, 
he refused to take off, and afterwards issued 
execution upon these judgments. 



11 ^ Art. dd. Is, " that said M. in contradic- 
tion to his oath of office and in defiance or 
every principle of morality, at Su;7 on &lc* 
did wilfully and corruptly take and receive 
of one O. R. the sum of 51*^0 ^ & hribe to 
bias his opinion in favor of said R. in rela- 
tion to an action then and there depending 
before the said M. C. in which one B. H. 
was pif. and the said R. was Deft." 

The House then by protestation reserving 
the liberty of exhibiting new articles, and of 
replying, and of offering evidence, ** pray that 
said M. may be put to answer to the premi- 
ses, and that such proceedings, examinations, 
trials and judgments may be bad thereon, as 
to the laws and justice may appertain.** 

Upon the exhibition of these articles, the 
first Tuesday of the next Session of the Gen- 
eral Court wa^ assigned for trial, and it waa 
ordered that a copy of the articles and *' a 
summons in due form to attend at the time 
aforesaid be served by the Sheriff of the 
County of Lincoln on the said Moses ninety 
days at least" before the day appointed for 
the trial. The form of the summons is not 
'given. 

Jan. 11, 1808. Messrs. Tit comb, Otis and 
Sprague were appointed a committee to. 
make arrangements and report rules of pro- 
ceeding. 

Jan. 12. The committee reported rules, 
which after amendment were adopted. This 
being the day of trial, the oath was adminis- 
tered, in the form before used, to the Sena- 
tors collectively, by the President of the 
Senate, and afterwards by the oldest Senator 
to the President. 

The Court appointed John D. Dunbar their 
clerk (who was sworn by the President) and 
Jacob Kuhn crier. The Court was adjourn- 
ed to the 15th inst. 

On that day the suminons issued not being 
returned, the Court ordered an alias sum- 
mons returnable on the 29tli inst« 

On the 27th however the Court being 
opened M. C. was called and appeared, and 
requested the Court to allow him counsel, 
which was granted. An answer was then 
filed, in which, reserving liberty to give any 
other answer, and saving all legal exceptions 
to the insufficiency of the articles,^ it is set 
forth at considerable length, that as to the- 
charge contained in the first article, KeUogk. ' 
being indebted to the Respondent, and hav- 
ing given satisfactory security for the debt,, 
afterwards handed him the note abovenien- 
tioned, with a request that it might be put 
into the hands of an attorney and sued, and 
that the amount wlien recovered might be 
retained by the Respondent and put to Kel- 
lock's account : that the Respondent ac- 
cordingly gave it. to an attorney to collect ; 
that the attorney afterwards entered the nc- 
.. tion above spoken of, among others, on th& 
» Resp(»ndeni's docket, and no person nppeat- 
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Ing for the defendant, he was defaulted ; 
that the Respondent did not know at that 
tinne, that this action was brought on the 
said note, nor did he discover it until he 
was making up his record at large, after the 
attorney had left .his office ; nor had he any 
Idea that it was brought in the name of a 
fictitious endorsee, until after the execution 
had issued ; that the Respondent had no in- 
terest or property in the note, and that it 
was never Intended that he should have 
any thing more to do with it, than to hand 
it over to an attorney, and receive from the 
attorney the amount which he collected, to 
be credited by the Respondent to Kellock. 
And the Respondent further says, that he 
gave no directions whatever to the attorney, 
as to the manner in which this note was to 
be sued, nor as to the action being brought 
t^are him, &lc. 

" And as to the 2d and Sd articles of im- 
peachment, as well as to the 1st, and as to 
all the criminal matters and things in the 
same impeachment alleged against the said 
C. he the said C. doth say that be is not guil- 
ty of the same, or of any part thereof, in 
inanner and form as is set forth, and there* 
of puts himself on trial.^' 

A replication^was filed by the Managers 
ill the case, hut was not read in Court. 



li 



' The Court then adjourned to the S9th 
and on that day, on the motion of the Man- 
agers, adjourned again to the fid of Feb. 
The fid and 3d Feb. were occupied in the 
hearing of evidence and the arguments.-— 
George Blake, Esq. closed on the part of the 
Respondent, and Benjamin Whitman, Esq. 
on the part of the Managers. 

The next day the Court deliberated with 
closed doors. The day after, the question 
was put, '< is M. C. Esq. guilty as charged in 
the 1st article of impeachment, or not guil- 
ty ?" The vote was guilty y 7— no< gutUy^ 
£5. On the fid article the vote was unani- 
mous, not guiUy. On the 3d^ article the 
vote was as on the 1st. . 

The President then declared, tnat it was 
the opinion of the Court, that M; C. Esq. 
was not guilty of either of the charges in 
the several articles of impeachment. Mr. 
Lee, counsel for the Respondent, moved 
the Court, that M. C. Esq. should be dis- 
charged. The Managers making; no objec- 
tions, the Court ordered that M. C. Esq. be 
discharged and go without day. 

It does not appear in either of the forego- 
ing cases, that a message was sent by the 
House to the Governor, to inform him of the 
impeachment pending. 
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Greenleafs 184, 126, 212 

Hasting's (Warren Hasting's Trial) 75, 193, 195 
Hunt's 104, 126, 214 

Jephson's (Prec. Chan.) 163 

King OS. Holland (5 Term Rep.) 127 

— vs. Home (Cowp.) 126 

— ^ vs. Loggen, (1 Str.j 87, 184 

— — vf. Sainsburya see Errata^ (4 Term Rep.) 127 
Lake's (3 Leon.) 136 

Lyons' fSeld. Jud. Pari.) 196 

Macclesfield's (Maccles. Trial) 76, 77, 193, 19», 

203f204 
Melville's (Ann. Reg. 1806.) - 46| 76, 193, 196 
Neale vs. Ro wse (4 Co Inst.) o7 , 170 
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Qaeen of England's Trial (Dolby's) 110, 111, 112, 

US, 124. 
SacheTerell's (St. Tr.) 
Sarum's (Bishop of) fMoore) 
Shurley vs. Packer (Co. Lit.) 
Smith vs. Mall (2 Bol. Rep.) 
Veale vs. Priour (Hard.) 
yinal'fl 

Wales vs. Willard (2 MaAi. Rep.) 
Wioton's (4 HatseirsPrec.) 

^^Sflgiish Statutes, 

Wesim. 1. c. 26. 
26Edw. 3.c^9. 
19 Heo. 7. c. 8. 
31 Hen. 8. c. 5. 

Cobtdgl and Fromncial Laws and Charter. 

1639 (records of wills, &c.) 72, 168 

" ' 72,161,168 

72, 161, 168 
72,161 
1685', Oct', (probate of wills, kc.) ' 72 

Chart. Wm. and M. (prob. jurisdict.) 72, 140, 151, 

161 
4 Yf. and M. c. 2 (reeister's office) 
6 Geo. 1. c. 3 (fixed days) 

(probate business) 



124 

163 

86 

87 

163 

104, 126, 216 

198 

164, 195 

86 

165 

86 

86, 87, 161 



lbo!f (records ot wins, &c.; 
1 ^^ (probate courts, kc.) 
14k (probate of wills, &c.) 
lOK, May, (probate of wills, &c.) 



:• 



169 

72 

169 

79, 98, 197 

169 



1 3 - c. 3 (judge of probate) 

4 Geo. 2 c. 3 (probate business) 

Consiiiution of MassaehiseUs. 
Part 1 art. 10 (security of civil rights) 121 

..^.^...-^ 12 (allegation of offence) 43, 44, 45, 
88,124 

I (security of civil rights) 87, 122 

Part 2 Gh. 1 s. 2 art 8 (impeachment) 79, 80, 109, 

117, 192, 193, 194 
— — «^— <— 8 3 art. 6 (grand inquest) 109 

— ^. ch. 3 art. 4 (fixed days) 72, 81. 131, 168 
■»- ch. 6 art. 6 (confirmation of laws) ^IH 
Statutes of the Ccmmomeealth. 

■ ' 206 

98,169 

72, 131 

79, 98, 198 

205 

72, 133, 169 

73 



1783 c. 36 ^partition) 
^— • e. 38 (guardians &c.) 
(fined days). 
" )f 1 



Qudge of probate) 



. ■ c. 41 (partition) 

-^-- c. 46 (register of probate) 

178Gc. 55 (register of -probate) 

1795 c 41 (fees) 28, 57, 70, 82, 90, 91 , 136, «f seg. 

1806 c.^3 (it. of prob. in Midd.) 16,73, 77, 81, 89, 

132, 168 
1817 c. 190 (judjEC of prob.) 29,C0, 98, S% 154, 198 
«e — --^ (fixed days) 73 

Saldwin, Loammi, exam. 63 

Barrett, Nathan, exam. 65 

Bartlettf Abncr, exam. 51, 65 

Soyi/tef, William, on com. to prepare art. 6— 
elected M. 11 — appears as M. 7 — absent 15 — 
bis place supplied bl, 211 

BiglcWf Abraham, exam. 197. 

BuiSf of pains and penalties 111 et scq.-^of in- 
dictment 196 

BlaieyGeoTge, appears as counsel 15 — on admis- 
sion of ev. 44^examine8 witness 32, 34, 39— his 
argument ]02-59^«xordium 102 — on constitution- 
al powers of the ct. 103-25 — precedents rare 103 
-^o be suided by the constitution 103 — purity of 
our civiiadministration 108, 107— former impeach- 
menta in Mass. 104>— importance of this case as a 

fire'ccdent 104, 158-9— danfferous notions on imp. 
04— removal by address 104,113, 117 — motives 
of H. of R. 105— no arbitrary power in any branch 
of oor government 106-6— punishment only for 
breach of knowa law 106, 113, 121— Mass. judi- 
ciary 106, 155— grand inquest 107^grand and trav- 
erse juries 108— jealousy of arbitmiy power in our 
constitution 108 — misconduct and maladministra- 
tioa in office 109^ ]17<^nature of imp. in England 
110 it sff.— design of it 111— trial of the Queen 

28 



1 10 — bills of pains and penalties 112^ £e^— imp.in 
Mass. 114 — S.act. Of jucficature 1 15r-ofi*ences with- 
in its jurisdiction 11&— its judgment 121 — rules for 
its conduct 123 — tenure of judicial office )21 — of 
the formal allegation 124, 136, 137— general view 
of the art. 128 — chaiacter and conductor R. 128, 
139, 152, 157-^legaiity of special mob. cts. 130-' 
absence of register 132— onice and duties of reg- 
ister ISS'-legality of fees taken byR. ]3£>— extor- 
tion 136 — Is: art. 137— statement oC itPtns 138— 
papers necessary for adininiMt ration 139'^ucting ns 
counsel 141— bribery M2*-6tli art. 14<3— ]2ih 
ait. 144— advice and assistanteto suitors 150 — do. 
to executors, &c. 154 — office of judge 155-C — im- 
portance of tlie trial to R. 104, 156-— misstatement 
of M. 205 

Breeky Jothnm, v. ,^ieU 12/A 

firtfterv, defined 44, 118, 126, t42<-c]aw of 75, 
76,142 w . ' 

Browrif Simeon, v. Jirticie 4lh 

BvUerfieldi Joseph, exam. 39— v. Jirtkk Ath 

BuUricky WiUiani, exam. 56 

Cases, citfd, v. ^vthorities 

Certificate, of A. Bigtow 69-«-of Calvin Sanger 
67 

Champney, Benjamin, exam. 61 

Clam*, V Article \2th 

Clerk, sworn 11 — reads art. 11 — to issue subpce- 
nas 10, 14 — to swear officer, president, and wit- 
nesses 10— swears ihem 11«- reads R's motion 12 
^-calls witnesses 24 — reads each art. to^ the ct. 
206 — authorized to purchase copies of the report. 
210— countersigns art. 211- to furnidi copies of 
art. 7 

Cobb, on com. on Wood's pet 5 

Committee, of inquiry ou fee-bill 5 — on Wood^s 
pet. 5— of imp. 6— to prep%e art. 6*— to inform 
Gov. 6— to demand jiidgisent on the imp. 6 — of 
rules 5— on ct's sitting during recess of legislature 
14 — ^v. Report 

Common Lawt nature of 85, 194— forbids judge's 
giving counsel 85^put§ fees on the ground uf 
quantttm meruit 162, 170 

Complaint, against J. Prescott, v. Petition 

Constitution, of Mass. general comments on 89, 
103-25, «t posnm. v.Aittkorities. 

Continuanfe, R's motion for 12 — affidavit to sup- 
port the same 13— q. upon 12, 14 

Copelandf Moses, account of his imp. Si7 

Corruption, mtist be alleged 76 — mubt be proved 
60, 92 — whether to be proved when the f:icis are 
admitted 43— whether proved 83,91,93, 97, 170-1, 
176, 191— whether nsag[e rebuts 60,76, 170-1 

Counci/, attend the trial 11 \ ^ 

Counsel, to be heard on trial 10— to have sub^' 
poenas Id— appear 11, 15 — et passim, introduce ev, 
55-79, 86, 197 — have leave to retire and consult 
70— arguments of 87, 102, 169— v. Blake, Hoar, 
Hubbard, Peabody,Prtscoit, Webster. 

Court, clerk of t. Clerk 
County, ancient prob. jurisdiction of 168 
EeclesiastiecU. how far analogous to prob. ct. 72 
—whether always open 82— has no terms 167 
0/ Jludience,n 

Of Impeachment, members of, how to be sv orn 
10— oreanized 11 — members of, sworn 11 15— 
arrangement of 7,25— rules of 6-7, 10-11— of exr 
eluding spectators from 12 — reject a motion for 
continuance 12— hear R. on a motion cf a Sena- 
tor 13— require affidavit for continuance 13 — as- 
sign a day tor trikl 14— order R. to file ans. 15. 
whether it c^n sit during recess of legislature 14 
— powers and duties of 26-7, 43,45, 103-25 — de- 
cide that ev. may be received on an art. Rdmiiied 
46 — withdraw to deliberate oh q. of ev. 60— com- 
pared with the English cL of imp. 160^ 193— not 
an arbitrary ct. 105-6 — how far discretionary 164, 
182— by what rules to be governed 59, ]26, 193— 
whether bound by decisions of Sup. Jud. Ct. 60— 
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do. of EnfKsh ct«. 75 — its jiirisdictioD 43, 116— iu 

jndgment iSl— a ct. of judicature 116— decide Ibut 
n. mav coriect niiiistatenieiits of M. after argu- 
inent 1 92^-10 establish a precedent KM—can pun- 
isli only a breach of law IM, I13| 121 — to determ- 
ine wtoat is form and wimt sabstaoce 194 — con- 
vict R. on two art. 206-7-*-table of opinions 906-* 
deliberate with closed d oors 12, 60, 207 — agree to 
hear motion in arrest ofindgment, &c. 208-9^ro- 
noiince sentence 209 — adjourn without day 209 
Of Probata, v. Probate . 

Hupreme Judidalt its deeisions binding on S. 60 
— permit er. of usage '<o rebut corruption 58, 76— 
allow extra fees to oOicers 93^'character of 106 
Cnett opens ct. 7 cf fMusim. — v. Form 
Crosby t Josiah, exam. 48 v. ^r tides Stk and 9th 
Demurrer, whether any oo process of imp. 195 
—on indictment "76 
Dix, Benjhmifr^ exam. 37 — ▼. Article 3<f 
DoolHtle, Mark i hi^ motion on assigning a day 
14 — moves tliat (^o^usel be heard in arrest of judg- 

- ment 209 

Dutton, Warren, on com. to prepare art. 6 
elected M. 11— apurars as M 7-— on admissibility 
of ev. notwithstnnaijig admission of art. 43, 53 — 
on do. of fees paid for advice 54— on do. of cause 

' of Ware's animosi ty to R. 67, 68--on do. of usage 
in Suffqili 57, 74 — fiioves new ev. on •15th art. 54 
•—moves adjournmi fni 61 — oa prob. jndge actins as 

' counsel 79, 198, 200, 201— sufficiency of art. 127, 
194-6 — cites liutlioirities 127 — his argument 192- 
204— exordium 192— conduct of the tria| 192>— H. 

' of R. bound lo impeach 192— law of imp. as in 
England 193— our ct. anaiagous to the English 
193— rules of ev.as in other cts. 193>^nature of 

' offences do. 193— public officers onl][ impeachable 
193— for what offences 194— allegation to be for- 
mal and substahtial 194— nature of the Common 

' Law 194— form and substance depend on usage of 

* cr. 194 — art. of imp. a kind 'of indictment 195 — 
iliey maybe general 195— so ans. and replication 
195— imp- docs not preclude indictment 195 — ho 
demurrer — 195— motions io arrest, &c. sustained 
.196 — process of quo warranto 195 — information for 
iiHrusion 196 — general all<*gation a prerogative 
r96 — powersand duties of. prob. judge 196— im- 

I plied contr^ict 196— bound to do ciriain acts gratis 
l96 — obligation of his o;ithl96 — objects to admis- 
sion of Biglow's testimony 197 — waves his objec- 
vtion 197 — oil statutes respecting judge of probate 
197-8— definition of action 198 — error of Judg- 
ment 198— compensation forservices* not provided 
for 199, 202 — expense of special cts 199— fees 
taken in judicial and ministerial capacity 200— 
subtilties of R's defence 200*^angei-ou8 practice 
of judge allowing his own fees as counsel 201 — 
art. 15th 201— art. Sd202.^rl. 12th 202 3^Ware's 
credibility 202 — agreement of Ware's and Grout's 
ev 202— art 12th proved without Ware's ev. 203 
—nature of misconduct charged in same 203-^ 
Macclesfield's case 203, 205— legal ability of R. 
no excuse 204— Lord Bacon's case 204— conclu- 
sion of his argument 204 

Dipi^/i/. Jonathan Jr. on motion that galleries 
be cleared 12 — moves for judgment 209 

Evidi n:e^ on part of M. 30-55 — on part of R. 
56-79, 86, 197— on 1st art. 30-5, 65, 68,69— 2d 
art. 3.5-7, 65— 3d art. 37-9-^ih 39-40— 5th 40-1— 

' 6th 41 3, 61-3— 7th 44, 46-8— do. with others 63-5 
—8th 48,71— 10th 49— 11th 49— 12th SO, 66-8— 
13th 51-2— 14th 52-3— 15th Sd'd— J Adams' 
65— N. Adams' 65— Baldwin's 63-5 — Barrett's 
65— Bartlett's 51, 65 — Biglow's 197 — Butter- 
field's 39-40— Buttrick's 56— -Champney's 61-3 
— Crosby's 48, '71— Dix's 37-9 — Fiske's 33, 
36,39,40,41,49,51, 55,68, 69— Grout's 66-7— 
Heard's 57— Loring's 41-2— M'lnrosh's 67 — Par- 
ker's 35-6- Frescoit's 78-9> 86— Stevens' 40-1, 



49— TarbeH's 30-3— Walker's 52— Walton's £5-6* 
67— Ware's 50— Whiting'tf 44, 46-8— Wood's 55> 
64— Wy roan's 49 — v. Certificatt, Hecord. 
Admisnbiliiy oft on an art. admitted by M. 43— 
of facts not alleged 44-6^coniradirting far^s aj* 
le<;ed 48'-^ral. of matter of record 52, 53— of 
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fees taken though not allowed in the account. _ 
of what advice was given 54— of amount of fees 
usuallv taken in Suffolk 57-9| 69-77— oi usage of 
Suffolk as to taking any fee in certain cases 59-61» 
69-'77— -as to other counsel than witness beipg em- 
ployed 63— as to particnlars of -^Ware's quai rel 
with R. 67 — as to usage of R's pridectrster 77-8 
CredibilUu of, argumento respecting 100, 175, 
190-1,201 
Rules off M in other cts. 1 93 

Executor, ^..Advice. 

Extortiont defined 8G, 136, 183— law of, 75, 86- 
7, 170— must be alleged 76 

Fau, Samuel P. P. on cem. of inquiry 5— dn. 
on Wood's pet. 5 — do. to prepare art. 6— ftecA 
M. ll— appears as M. 7 — offers ev. on art. admit- 
ted by R. 4^->reada accounts, records, lie. in ev. 
30, 61. 35« 38, 40 — examines witnesses 30 ei seq— 
on 14th art 52— on 15th art. 54 

Fee-bill, com. of inquiry' on 5— general con^- 
mentson 82, 90-1, 92-3 et passim, v. Authi>rities, 

Fees, whether to be regulated by the fee-biti70> 
1,82, l86-^id not originate bv statute 161— on 
the ^und of a quantum meruii 90, 162, 170— of 
justice of the peace 61, 93 — of sheriff 91 — for ad- 
vice 46-7, 52-3, 85— legality of, for advice to 
guardians&c.20.23,29,45,97^ 98-9, 142, 174— 
what legal, for prob. services 17-19, 28,57, 58, 59, 
70-1,82-3.90-2, 93-4, 165,185, 199, 202~what 
usual lo Middlesex 33-5, 36, 39, 40, 41. 170— do. u 
Suffolk 57— statement of, required by law 83, 138, 
166— whether refnsecl 89, 187 — extra for speciat 
cts. 186. For fees paid by each witness v. Evi- 
deuce* 

Fiske, Isaac, exam. 33, 36, 89, 40,41, 49, 51, 55, 
68,69 

Form, of proclamation 7 — witness' oath 10 — 
Buq^moners' do 10,11 — senator's do. 10— clerk's 
do. 10 — subpoenas 10, 14— direction of do. 10-* 
summons 10— precept 11 — Jiow far essential to 
art. 90, 194>->-how far ct. shall determine what is 
194— of 12th art. narrative 172— of putting the 
question guilty or not guilty 206 — of sentence 200. 

Governor, com. lo inform of imp. 6— report (^ 
same 7 — to be informed of R's conviction, Izc. 
210 

Cray, Francis C. on com. to inform Gov. 6-^ 
elected Af . 211 — ^appears as M. 61~-examioe8 wit- 
nesses 63,65,78, 197 

Gray, William, sworn, but absent during the tii- 
al207 

Greenleaft William, account of his imp. 212 

Grout) Nathan, question as te admitting his dep- 
osition 24-5— his deposition 66— v. Article Vt(h. 

Guardian v. Advice, 

/fto*tf, John, exam. 57— question on admitting 
hisev. 57 

JSoar, Samuel, Jr. appears as counsel 11,15 — 
moves continuance 1 1— supports the motion- U-« 
on assignmeiit of day 13— -re^ids al^davit 14— oa 
admitting ev.of facts not alleged 44---do. oral ev. 
of matter of record 52— do. ev. of usage 58,77 — 
do. ev. of Ware's quarrel with R. 67 — introducea 
R's ev. 55 — on what are legal fees 59 — readsdeeds 
in ev. 63— reads Grout's depoxition 66— readj* 
statement of fees 69— examines witnesses 31 et 
seq — his general argument 87-102 —on the public 
excitement 87 — construction to be given to acts of 
R 88— sufficiency of art. 88, 90, 93, 95— (ees in 
cases not provided for 90-4 — facts proved in art. 
2d 94r-do. 4th 95— do. 5th 95— do. 6Ui 95-6— do. 
7ih 96— do. 8th 97— do. 10th 98— da. 11th 98-do. 
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12tb 99'10l--do. I4th 101— do. 15th 101— on 
jadffe's acting as counsel 97, 98-99 

Hoiise of RepreserUativis y^Sippoini com. of in- 
qoiry on fee bill 6 — ^o. on Woods' pet. 5 — do. of 
imp 6-— do. to prepare art. 6 — do. to inform Gov. 
6 — icccpt report of com. on Wood's pet. 6 — re- 
solve to impeach 6— -appoint com. to impeach, 
&c. 6— impeach and demiind appearance b — ac- 
cept report of art. 11— order seven copies for M. 
7 — choose M.ll — order exhibition of art. 11 — no- 
tified (hat ct. is or^rinizing 11— enter the S. cham- 
ber 11 — s;rarit leave to a member to become coun- 
sel for R. 15 — accept replication 40 — to be receiv- 
ed into the S. chamber 10 — attend the trial II et 
;i is ??:«i— powers and duties of 27, 105,107, 109— 
cond:ict of 180, 192— bound to impeach 192 — de- 
miid jid^ment 207 — resolve to> demand judgment 
210— attend the judgment 207-9— to be furnished 
wiiS report of the trial. 210 — v. Clerk. Speaker. 
How-ird) on com. of inquiry 5 — do. on \Voods' 
pet. 5 
Hoifif moves thanks to M. 210 
Hubbardf Samuel, obtains leave of H. of R. to 
act as counsel 15— appears as counsel 15— exam- 
wes witness 32 

Htfrt/, William, account of his imp. 214 .. ' 
Impeathmenti 6 — pet. for 6 — com. of 6— resolves 
as to 6 — ct. of 11— morons for continuance of 12. ! 
13,14 — times assigned for trial 14 — motives or| 
26, 105, 179— rules for trial of 6-7, 10-11— art. of 
7-10 — ans. to art. 15-2i — nature of, in England 
110-14,182— do. in Mcias. 114-2.% 182, 193-.gen- 
eral nature of M, 111, 163-4, 180, 193— sufficient 
causes of 181-2— its analogy to indictment 195 — 
who liable to*, and for what 193— does not pre- 
clnde indicrnient 195— whether justice of pence 
liable to, for taking fees nou provided for 91— do. 
as to sheriff 91 — ^lies where indictment does not 
79— few precede Ills of 103— regnlated by consti- 
tution 103— former cases of in Mass. 104, 126, 
212— of R. to be a precedent 104 — only for breach 
of known law 106, 113, 121 — R's cttnviction upon 
206-7 — judgment and sentence of do. 209- v. ,1r' 
tides. Court. 

fndiclmeni, not precluded by imp. 195 — more 
technical than imp. 79, 90 — bad, unless corrup- 
tion alleged 76 
Informiiiont v Intrusion, (luo voarrardo. 
Inquest, grand 6, 107 
Inquiry^, com. of 5 « 
Intrtisionf process on, how analogous to imp. 
196 

Judge, office of| in general 155-6 — v. Justice. 
Probate. 

J'tdgment, motion In arrest of, may be sustained 
75,195 — nature of, in imp. 121 — on the art. de- 
manded against R. 207 — motion in arrest of, de- 
clined 208-9--motion for 203-9-pronounced against 
R.209 
Judiciary, remarks on 106 et.'seq. 155-6 
Juries, grand and traverse 108 
Jurisdiction, v. Court. Probate 
Justice of the peace, whether impeachable for 
taking extra fees 92— fees allowed to, for extia 
service 93 

Of the Quorum, fer's taken by, not provided for 93 
Of the Sap. Jud. C6urt, whether impeachable for 
wrong opinions 60, 76 — impeachfllble for refusing 
to give opinions 118 
Kendm, Jonas, v. Article 9th 
King, Jo\\a,_on com. of inquinr 5— >do. oA 
Woodr pet. 5— do. to impsach 6 — do. to prepare 
arl. 6 — reports imp. 6— reports art. 7 — elected 
M- 11 — appears as chairman of M. 7 — exhibits 
art. 7 — on the assienment of day 12, 13— reports 
exhibition of art. 12 — moves to amend art. 13— in- 
quires respecting subpoenas 14— moves stmend- 
mentof rate 14 — moves that R file ans. 15 — ex- 
aaises witnesses 32^ 197— reports ang. of R. 40— 



reads replication of M. 40— presents replicatioa 
25-^pens the prosecution 26-30 — on motives, of 
the imp. 26— on the ct. 26 — the accusera 27 — the 
office of R. 27— offences charged 27— R's aiv*. 
27-9 — excessive fees 28 — special cts. 28— giving 
counsel 29 — objects to question of usage 60— in- 
I forms S. that H. of R. would demand judgment 
207 — demands judgment 297— >reports conviction 
ofR.210 

Kuhn, Jacob, v. Crier. Messenger, 

Lakin, Nathaniel, v. Article 1st 

Lawrence, oa com. of inquiry 5 — do. on Woods' 
pet. 5 

Legislature, business of, suspended Ip — whether 
ct. of imp. may sit during the recess of 14 

Lelana, Sherman, elected M 11 — appears as 
M.7 — examines witnesses 36, 42, 65, 68 — states 
the law 70— his arsument 80-6— on illegal cts. 80- 
2— fees 82-5— refusing items 83— comments on 
ev. on «ach art. 82-6 

Lieutenant Governor, attends the trialll 

Lincoln, Levi, on com. to impeach 6 — do. to 
prepare art. 6 — do. to inform Gov. 6 — reports 
thereon 7— elected M.ll-rappears as M.7 — ab- 
sent 11, 15 — his place supplied 25 — resigns as M. 

Lockct Josiah, v. Article lUh 

Longley, Thomas, sworn, but absent during llit 
trial 207 

Loring, Jonathan, exahi. ^Di^.ArtkU 6^, 

Lyman, Jonathan H. oo com. of imp. 6 — do. 
rules 6 — do. on sitting of ct. during recess of leg- 
isature 14— onqnestionof coniinuaiicc 14 — moves 
for judgment 208 — do. to adjourn without day 299 

M'Cieanj, Samuel F.sworu as clerk 11 — \' Clerk 

M'lntoshRoynl, exam. 67 

Mdladministratvm, v. Ojice. 

Managers, admitted to S. chamber?, 25, 61— 
exhibit art. 7 — to have subpoenas 10 — elected 11 — 
ordered to exhibit art. 11 — report exhibition of 
same 12 — decline opposing motion for continuance 
12 — decline speaking on assignment of day 1.3— > 
present their replication 25 — replication of 25 — 
opening of 26 — ev. on part of 30-55— refuse to 
accept admission of art. Ipth 53 — offer new ev. 
on the same 53 — pray judgment as to admitting ev. 
on the same 63— concede as to general practice 
of R. 66 — object to ev. of conversation between 
,R. and witness 86 — mistakes in their arffumeuts to 
be corrected 192, 204— arguments of 26-30, 80-86, 
178-192, 192-201- not instructed to demand judg- 
ment 207 — report conviction of R. 210 — authoriz- 
ed to demand judgment 207, 210=— demand judg- 
ment 207— vote ol thanks to 210 

Messigt, rule respecting 10 — frdm S. to H. of R, 
and from H. of R. to S. 11 et passim — to Gov. 6, 
210 

Messenger, made crier of the ct, 7 — sworn to 
retijrn ol summons lO-'SWorn 11 

Misconduct, V, Cfffice 

Motion, to be addressed to president 10 — to be 
writing, if required 10— to be decided upon 
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without debate 10— to prohibit the puhlicalion of 
art. 12— that the galleries be cleared 12 — to amend 
art. 13— for continuance 12, 13, 14— affidavit re- 
quired for same 13 — respecting suhatenas 14— tliat 
R. file his ans. 15 — in arrest of judgment maybe 
sustained 195— in mitigation of sentence do. 195— 
in arrest or mitigation declined 207-9 — that judg- 
ment be pronounced 208, 209. of thanks to M. 210 

Myrick, George,preseutatthe judgmen:, but not 
sworn 207 

J>tewcomb, Horatio G. elected M. 211-rappean 
as M. 25 — examines witness 79 

J^otice, to parties at special pi*ob. cts. 168 

Oath, of witness 10 — of retornint officer 10— 
of president 11 — administered bj cferk 10, 11 — of 
senator ll-administered by president 10, II ,15-of 
judge of prob. 196— of senjato;-, commented on 89. 
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Fage S, 10 8th and 9th anidei> for Cro$ly, read Cro$by. 

Fase 73. Hoe 29, for B, read Bta, 

Page 98, liae 10, for 1729, read 1727. 

Fege It!, line S^, for SedisburUf read Saintbury. 

Fage 132, line 49, for 1, read 3. 

Page 160, lioe 37, for toeformf read we may farm. 

Page 161, line's 28 and 29, for they were, read he was. 

Page 161, line 37, for permiBsion^ read provition. 

Page 165, lioe 2, from bottom, for ofensive, read qffi/cial. 

Page 166, line 37, before offen€e, read ctffter. 

Page 167, line 29, for ccurried, read carved. 

Page 168, lioe 6, from bottom, for jnovmce, read provision. 

Page 172, line 16, (or found, read proved. 

Page 172, liaes 36 and 37, for prepared, read proposed. 

Page 177, line 33, forihe note oi interrogatioo, read a period. 

Page 182, line 3, for ojfected, read ajfeded. 

Page 186, line 7, from bottom, for transaded business, read businas transacted* 

Page 199, line 8, for he, read it. 

Page 200, line 21, from bottom, for lawyers, read lawyer. 

Page 201, Uoe 12, from bottom, before is, read tf. 
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